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U.S. Customs Service 


Treasury Decisions 


(T.D. 98-54) 
FOREIGN CURRENCIES 
DAILY RATES FOR COUNTRIES NOT ON QUARTERLY LIST FOR May 1998 


The Federal Reserve Bank of New York, pursuant to 31 U.S.C. 5151, 
has certified buying rates for the dates and foreign currencies shown 
below. The rates of exchange, based on these buying rates, are published 
for the information and use of Customs officers and others concerned 
pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 
Subpart C). 

Holiday(s): May 25, 1998. 

Greece drachma: 
May 1, 1998 pean $0.003227 
May 2,1998 ....... ne .003227 
May 3, 1998 .... ‘ .003227 
May 4, 1908 26s .6ei ses .003236 
May 5, 1998 .003257 
May 6, 1998 oe .003258 
May 7, 1998 ...... .003238 
May 8, 1998 ...... 003240 
May 9, 1998 ... eter ae : .003240 
May 10, 1998 ......... =a .003240 
May 11, 1998 . .003233 
May 12, 1998 Be eee 003243 
May 138, 1998 .003244 
May 14, 1998 .003246 
RM BUR OURS Siac555 crore alec cs crecenials eee , 003234 
May 16, 1998 003234 
May 17, 1998 ; ... 003234 
May 18, 1998 003235 
May 19, 1998 ..... 003237 
May 20, 1998 are a .003271 
May 21, 1998 .. ie -... 003298 
May 22, 1998 mre .003308 
May 23, 1998 003308 
May 24, 1998 2... 003308 
May 25, 1998 papel .003308 
May 26, 1998 .003289 
May 27, 1§ .003254 
May 28, 1998 se .003274 
May 29, 2 .003279 
May 30, 003279 
May 31, 1$ oa Aahes .003279 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
May 1998 (continued): 


norea won 
fay 1998 $0.000747 
000747 
000747 
000741 
000741 
000729 
000711 
000720 
000720 
000720 
000718 
000718 
000704 
000702 
000694 
000694 
000694 
000691 
000692 
000708 
000718 
000722 
000722 

4, 1998 ‘ 000722 

_ 1998 

ay 26, 1998 


1998 
1998 
1998 
L99S 

6. 1998 
1998 

y 8. 1998 
9 1998 
10. 1998 
11, 1998 
1998 
13, 1998 
14, 1998 
15, 1998 


16. 1998 


1998 


.000722 
000716 
fay 27, 1998 000707 
lay 28, 1998 ; 000712 
May 29, 1998 000710 
May 30, 1998 ; : 000710 
May 31, 1998 .000710 
Taiwan N.T. dollar 
May 1, 1998 ... ee eae . $0.030257 
May 2, 1998 030257 
May 3, 1998 030257 


May 4, 1998 .030294 
1 


May 5, 1998 .030294 
May 6, 1998 ; 7 ; oe 030266 
May 7, 1998 RT eae wenn es es ¢ .030148 
May 8, 1998 cenieth ‘ aes He ater ‘ 030075 
May 9, 1998 .. ROME Ys. Zeer Rice ear ee ; .030075 
May 10, 1998 Ve eee Kati tee 030075 
Nav 1t. 1098) 5 oa. Aces Syeiauer wee scégilraee ie. .030111 
May 12, 1998 : ; hae eesti oad ; ye .029922 
May 13, 1998 029895 
May 14, 1998 .030075 
May 15, 1998 .030075 
May 16, 1998 030075 
May 17, 1998 .030075 
May 18, 1998 .029595 
May 19, 1998 029560 
May 20, 1998 029682 
May 21, 1998 .029762 
May 22, 1998 .... hee cites 
AE SOO inc iow Se cveens Lae a 
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FOREIGN CURRENCIES—Daily rates for countries not on quarterly list for 
May 1998 (continued): 
Taiwan N.T. dollar (continued 
May 24, 1998 0.029744 
May 25, 1998 029744 
May 26, 1998 029507 
May 27, 1998 029499 
May 28, 1998 029516 
May 29, 1998 029412 
May 30, 1998 029412 
May 1998 029412 
Dated: June 1, 1998. 


MAUREEN MARTURANO, 
Acting Chief, 
Customs Information Exchange. 


(T.D. 98-55) 
FOREIGN CURRENCIES 
VARIANCES FROM QUARTERLY RATES FOR May 1998 


The following rates of exchange are based upon rates certified to the 
Secretary of the Treasury by the Federal Reserve Bank of New York, 
Pursuant to 31 U.S.C. 5151, and reflect variances of 5 per centum or 
more from the quarterly rates published in Treasury Decision 98-32 for 
the following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs pur- 
poses to convert such currency into currency of the United States, con- 
version shall be at the following rates. 


Holiday(s): May 25, 1998. 


Australia dollar 
May 18, 1998 
May 19, 1998 
May 20, 1998 625500 
May 26, 1998 ... a seen ee ; ; 622500 
May 27, 1998 . a ; ; 3 621500 
May 28, 1998 621900 
May 29, 1998 . ] ati ; 626000 
May 30, 1998 a Sines ; i .626000 
May 31, 1998 .626000 


$0.622100 
623600 


Austria schilling 
May 21, 1998 080802 
May 22, 1998 ............ Stee : j ‘ ; 080769 
May 23, 1998 ae ee , J 080769 
May 24, 1998 . 


080769 
May 25, 1998 


080769 
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“OREIGN CURRENCIES—Variances from quarterly rates for May 1998 


27556 
027556 


027556 


149182 
149120 
149120 
149120 
149120 


1998 169664 


169506 
169506 
169506 
169506 


1998 
May 23, 1998 
May 24, 1998 


May 25, 1998 


Germany deutsche mark 
May 


May 


1, 1998 .568505 
568408 
.568408 
568408 


1998 es ‘ ; .068408 


1998 
1998 
1998 


bo 


2 
< 


A 
May 


mmnmbdvt 


o> 
= 
< 
on Hs 69 


India rupee 


May 28, 1998 .... bie napa sree sh .. $0.023613 

May 29, 1998 ... } .023952 

May 30, 1998 oh ‘ eke ae cat eara anaes 023952 

May 31, 1998 wild on ; 023952 
Italy lira 

May 21, 1998 . gions ; ee Mes ....-. $0.000576 

May 22, 1998 sre cra ibe URe Wisi SMEs ener aS .000576 


May 23, 1998 ae 7 i ir 000576 
May 24,1998 ........ Stes bs 000576 


May 25, 1998 000576 
Malaysia dollar 


May 06, 1998 .............. Fad ... $0.257069 

May 12, 1998 . ge. ...  .256904 

May 13,1998 ............... tind 257069 
2 


May 28, 1998 257069 
Netherlands guild 

May 21, 1998 ... ee Ce aiere: ales 2.3.4 nipels eral elas Senn 

May 22, 1998 . a See Someries .504414 

May 23, 1998 .. ec 504414 

May 24, 1998 ..... 504414 

May 25, 1998 recat ... 504414 
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FOREIGN ( 
(continued 


Variances from quarterly rates for May 1998 
j ; ; 


$0.005551 
005551 
005551 


005551 


UUDD90 1 


006694 

006690 

006690 

006690 

006690 

Sri Lanka rupee 

May 29, 1998 
May 30, 1998 


1 “he 
May 31, 1998 


015279 
015279 
015279 
Sweden krona 

May 5, 1998 

May 6, 1998 

May 7, 1998 

May 8, 1998 

May 9, 1998 

May 10, 1998 

May 12, 1998 


Dated: June 1, 1998. 


MAUREEN MARTURANO, 
Acting Chief, 
Customs Information Exchange. 








U.S. Customs Service 


General Notices 


TREASURY ADVISORY COMMITTEE ON 
INTERNATIONAL CHILD LABOR ENFORCEMENT 


AGENCY: Departmental Offices, Treasury. 


ACTION: Proposed establishment of the Treasury Advisory Commit- 
tee on International Child Labor Enforcement (“the Committee”) and 
solicitation of applications for committee membership. 


SUMMARY: The Treasury Department has determined that it is in the 
public interest to establish an Advisory Committee on International 
Child Labor Enforcement. A Charter for the Committee has been pre- 
pared and will be filed 15 days following the date of publication of this 
notice. This notice establishes criteria and procedures for the selection 
of members. 


FOR FURTHER INFORMATION CONTACT: Dennis M. O’Connell, 
Director, Office of Tariff and Trade Affairs, Office of the Under Secre- 
tary (Enforcement). (202) 622-0220. Pursuant to the Federal Advisory 
Committee Act, 5 U.S.C. App. I (1962), the Under Secretary (Enforce- 
ment) proposes to establish the following advisory committee: 

Title: The Treasury Advisory Committee on International Child La- 
bor Enforcement. 

Purpose: The purpose of the Committee is to present advice and rec- 
ommendations to the Secretary of the Treasury regarding the enforce- 
ment of restrictions on the importation of merchandise manufactured 
in foreign countries using forced or indentured child labor. 

Statement of Public Interest: It is in the public interest to establish, 
under the provisions of the Federal Advisory Committee Act, the Advi- 
sory Committee on International Child Labor Enforcement for an ini- 
tial two-year term. The Committee will provide a critical forum for 
distinguished representatives of nongovernmental organizations, pri- 
vate businesses, trade associations, academia, and the public to present 
their views on enforcement of the import restrictions on merchandise 
manufactured overseas with forced or indentured child labor. These 
views are offered directly to senior Treasury and Customs officials on a 
regular basis in a candid atmosphere. There exists no other single body 
that could serve a comparable function. 
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SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Section 307 of the Tariff Act of 1930 (19 U.S.C. 1307) prohibits the im- 
portation of “goods, wares, articles, and merchandise mined, produced, 
or manufactured wholly or in part in any foreign country by convict la- 
bor or/and forced labor or/and indentured labor under penal sanctions 

” The prohibition is enforced by the United States Customs Ser- 

vice in accordance with the Customs Regulations, 19 CFR 12.42-12.48. 
\ general provision in the Fiscal Year 1998 Treasury Appropriations 
Act made explicit that merchandise manufactured with “forced or in- 
dentured child labor” falls within the prohibition of Section 307, and 
also mandated that Customs not use any of the appropriation to permit 
the importation into the United States of such merchandise. 

Following the enactment of the FY 1998 appropriations amendment 
regarding child labor, both the Treasury Department and the National 
Economic Council chaired in-depth interagency discussions aimed at 
thening the capability of the Executive Branch to enforce the 
ition on child labor imports. In his State of Union address on 
January 27, 1998, President Clinton pledged to “fight the most intoler- 
able labor practice of all—abusive child labor.” The establishment of 
the Committee is intended to create a partnership between Executive 
agencies, labor and human rights advocacy groups, industry represen- 
tatives, and the public to promote effective enforcement of the law and 
to further the President’s commitment to combat abusive child labor. 


pees 
ctrango 
SUTeT) 


prohibi 


OBJECTIVE, SCOPE AND DESCRIPTION OF THE COMMITTEE 

The Committee will advise the U.S. Treasury Department, the U.S. 
Customs Service, and other Executive agencies, on measures to en- 
hance the effectiveness of enforcement of the import prohibition on 
merchandise manufactured in foreign countries with forced or inden- 
tured child labor. Among other matters, the Committee will assist in 
identifying specific information resources regarding, and avenues of 
productive inquiry into, prohibited child labor operations overseas. A 
major objective of the Committee is to share the expertise of private sec- 
tor specialists regarding methods of operation employed, and interna- 
tional trade channels used, by manufacturers and distributors of 
merchandise produced with forced or indentured child labor. The ulti- 
mate purpose of this combined effort is to support a vigorous law en- 
forcement initiative to stop illegal shipments of products of forced or 
indentured child labor and to punish violators. 

Among other things, the Committee may make recommendations in 
the following areas. The Committee may consider additional govern- 
mental and nongovernmental measures to prevent child labor imports. 
The Committee may recommend measures and furnish information 
that will assist the Executive agencies in establishing a vigorous out- 
reach and educational program calling upon industries and individuals 
in the private sector to promote voluntary compliance with the child la- 
bor prohibition. The Committee may explore avenues for encouraging 
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the cooperation of both foreign governments and foreign nongovern- 
mental organizations in nations where child labor is widely perceived to 
be a serious problem in order to enlarge the reach and effectiveness of 
U.S. enforcement efforts and resources. 

Private sector members will be selected by the Secretary of the Trea- 
sury from persons with expertise in the subject of the use of child labor 
in foreign countries, particularly in the production of merchandise for 
international trade and/or who have commercial interests that may be 
affected by governmental enforcement measures. Members will be 
drawn from such organizations as labor rights, human rights, and child 
welfare groups; labor unions; affected private firms and trade associa- 
tions; academic experts and others who possess relevant expertise and 
or who represent affected constituencies. Appointments will be made 
with the objective of creating a diverse and balanced body with a variety 
of interests, backgrounds, and viewpoints represented. In general, 
there will be at least twelve private sector members and not more than 
twenty. The Committee also will include ex officio members from rele- 
vant government agencies and entities. 

The Committee will be chaired by the Assistant Secretary of the Trea- 
sury for Enforcement who may designate another official to serve in his 
absence as Acting Chairperson for purposes of presiding over a meeting 
of the Committee or performing any other duty of the Chairperson. The 
Committee will function for a two-year period before renewal or ter- 
mination. It will meet periodically, but generally not more than four 
times per year, at the Treasury Department in Washington. The Com- 
mittee may elect to hold a meeting(s) at another location if there is a 
consensus that this would further the objectives of the Committee. 

The meetings are open to public observers, including the press, un- 
less special procedures have been followed to close a meeting. 

No person who is required to register under the Foreign Agents Reg- 
istration Act as an agent or representative of a foreign principal may 
serve on an advisory committee. Members shall not be paid compensa- 
tion nor shall they be considered Federal Government employees for 
any purpose. No per diem, transportation, or other expenses are reim- 
bursed for the cost of attending Committee meetings at any location. 

Membership on the Committee is personal to the appointee. Regular 
attendance is essential to the effective operation of the Committee. 
However, in the event of an unavoidable absence, a member may desig- 
nate an alternate to represent him or her at a meeting. 


APPLICATION FOR ADVISORY COMMITTEE APPOINTMENT 


Any interested person wishing to serve on the Treasury Advisory 
Committee on International Child Labor Enforcement must provide 
the following: 


— Statement of interest and reasons for application; 
— Complete professional biography or resume; 
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In addition, applicants must state in their applications that they 
agree to submit to preappointment security and tax checks. There is no 
prescribed format for the application. Applicants may send a cover let- 
ter describing their interest and qualifications and enclosing a resume. 

The application period for interested candidates will extend to July 
10, 1998. Applications should be submitted in sufficient time to be re- 
ceived by the close of business on the closing date and be addressed to 
Dennis M. O’Connell, Director, Office of Tariffand Trade Affairs, Office 
of the Under Secretary (Enforcement), Room 4004, Department of the 
[reasury, 1500 Pennsylvania Avenue, NW, Washington, D.C. 20220, 
Attention: CHILD 1998. 

Dated: June 2, 1998. 

DENNIS M. O'CONNELL, 
Acting Deputy Assistant Secretary, 
Regulatory, Tariff and Trade Enforcement. 


Published in the Federal Register, June 5, 1998 (63 FR 30813 


TREASURY ADVISORY COMMITTEE ON 
COMMERCIAL OPERATIONS OF THE U.S. CUSTOMS SERVICE 
AGENCY: Departmental Offices, Treasury. 


ACTION: Renewal of Treasury Advisory Committee on Commercial 
Operations of the U.S. Customs Service and solicitation of applications 
for committee membership. 


SUMMARY: It is in the public interest to renew the Advisory Commit- 
tee for another two-year term. This notice also establishes criteria and 
procedures for the selection of members. 


FOR FURTHER INFORMATION CONTACT: Dennis M. O’Connell, 
Director, Office of Tariff and Trade Affairs, Office of the Under Secre- 
tary (Enforcement). (202)622-0220. Pursuant to the Federal Advisory 
Committee Act, 5 U.S.C. App. I (1962), and section 95603 © of the Omni- 
bus Budget Reconciliation Act of 1987 (Pub. L. 100-293), the Under 
Secretary (Enforcement) announces the renewal of the following advi- 
sory committee: 

Title: The Treasury Advisory Committee on Commercial Operations 
of the U.S. Customs Service. 

Purpose: The purpose of the Committee is to present advice and rec- 
ommendations to the Secretary of the Treasury regarding commercial 
operations of the U.S. Customs Service and to submit a report to Con- 
gress containing a summary of its operations and its views and recom- 
mendations. 
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Statement of Public Interest: It is in the public interest to continue the 
existence of the Committee upon expiration, under the provisions of the 
Advisory Committee Act, of its current two-year term. The Committee 
provides a critical forum for distinguished representatives of diverse in- 
dustry sectors to present their views on major issues involving commer- 
cial operations of the Customs Service. These views are offered directly 
to senior Treasury and Customs officials on a regular basis in a candid 
atmosphere. There exists no other single body that serves a comparable 
function. 

SUPPLEMENTARY INFORMATION: 
BACKGROUND 

In the Omnibus Budget Reconciliation Act of 1987 (Pub. L. 100-203), 
Congress repealed the statutory mandate for a Customs User Fee Advi- 
sory Committee and directed the Secretary of the Treasury to create a 
new Advisory Committee on Commercial Operations of the U.S. Cus- 
toms Service. The original Committee consisted of 20 members drawn 
from industry sectors affected by Customs commercial operations. The 
Committee’s charter was filed on October 17, 1988 and expired two 
years later. Charters were subsequently filed for second, third, and 
fourth, and fifth two-year terms. The current charter will expire on Oc- 
tober 15, 1998. The Treasury Department plans to file a new charter by 
that date renewing the Committee for a sixth two-year term. 


OBJECTIVE, SCOPE AND DESCRIPTION OF THE COMMITTEE 

The Committee’s objectives are to advise the Secretary of the Trea- 
sury on issues relating to the commercial operations of the Customs 
Service. It is expected that, during its sixth two-year term, the Commit- 
tee will consider such issues as implementation of the Customs Modern- 
ization Act, administration of staff and resources for commercial 
operations, informed compliance and compliance assessment, the ac- 
count system, automated systems, the International Trade Data Sys- 
tem, the Year 2000 conversion, commercial enforcement, international 
efforts to harmonize customs practices and procedures, strategic plan- 
ning, and northern border and southern border issues and the relation- 
ships with Canadian Customs and Mexican Customs. 

The Committee will be chaired by the Assistant Secretary of the Trea- 
sury for Enforcement. The Committee will function for a two-year peri- 
od before renewal or termination and will meet approximately eight 
times (quarterly) during the period. Additional special meetings of the 
full Committee or a subcommittee thereof may be convened if neces- 
sary. 

The meetings will generally be held in the Treasury Department, 
Washington, D.C. However, typically one meeting per year, but general- 
ly not more than two, may be held outside of Washington at a Customs 
port. In recent years, meetings have been held in Baltimore, New Or- 


leans, Oakland, Nogales, Los Angeles and Seattle, among other loca- 
tions. 
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The meetings are open to public observers, including the press, un- 
less special procedures have been followed to close a meeting. During 
the first five terms of the Committee, only a portion of one meeting was 
closed. 

The members shall be selected by the Secretary of the Treasury from 
representatives of the trade or transportation community serviced by 
Customs, the general public, or others who are directly affected by Cus- 
toms commercial operations. In addition, members shall represent ma- 
jor regions of the country, and not more than ten members may be 
affiliated with the same political party. No person who is required to 
register under the Foreign Agents Registration Act as an agent or rep- 
resentative of a foreign principal may serve on an advisory committee. 
Members shall not be paid compensation nor shall they be considered 
Federal Government employees for any purpose. No per diem, trans- 
portation, or other expenses are reimbursed for the cost of attending 
Committee meetings at any location. 

Members who are serving on the Committee during its expiring two- 
year term are eligible to reapply for membership. A new application let- 
ter and updated resume are required. It is expected that approximately 
half of the current membership of the Committee will be replaced with 
new appointees. 

Membership on the Committee is personal to the appointee. Under 
the Committee By-Laws, a member may not send an alternate to repre- 
sent him at a Committee meeting. However, since Committee meetings 
are open to the public, another person from a member’s organization 
may attend and observe the proceedings in a nonparticipating capacity. 
Regular attendance is essential; amember who is absent for two consec- 


utive meetings or two meetings in a calendar year shall lose his seat on 
the Committee. 


APPLICATION FOR ADVISORY COMMITTEE APPOINTMENT 

Any interested person wishing to serve on the Treasury Advisory 
Committee on Commercial Operations of the U.S. Customs Service 
must provide the following: 

— Statement of interest and reasons for application; 

— Complete professional biography or resume; 

— Political affiliation, In order to ensure balanced representation. 
(Mandatory. If no party registration or allegiance, indicate “in- 
dependent” or “unaffiliated”). 

In addition, applicants must state in their applications that they 
agree to submit to preappointment security and tax checks. There is no 
prescribed format for the application. Applicants may send a cover let- 
ter describing their interest and qualifications and enclosing a resume. 

The application period for interested candidates will extend to July 
15, 1998. Applications should be submitted in sufficient time to be re- 
ceived by the close of business on the closing date by Dennis M. O’Con- 
nell, Director, Office of Tariff and Trade Affairs, Office of the Under 
Secretary (Enforcement), Room 4004, Department of the Treasury, 
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1500 Pennsylvania Avenue, NW, Washington, D.C. 20220, ATTN: 
COAC 1998. 
Dated: June 2, 1998. 
DENNIS M. O’CONNELL, 
Acting Deputy Assistant Secretary, 
Regulatory, Tariff and Trade Enforcement. 
{Published in the Federal Register, June 5, 1998 (63 FR 30813)] 


ANNOUNCEMENT OF A GENERAL TEST REGARDING THE 
INTERNATIONAL TRADE PROTOTYPE 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: General notice. 


SUMMARY: This notice announces Customs’ plan to conduct what is 
expected to be a series of prototypes collectively called the International 
Trade Prototype (ITP). This notice invites public comments concern- 
ing any aspect of the planned prototype, informs interested members of 
the public of the eligibility requirements for voluntary participation in 
the first phase of the first prototype called International Trade Proto- 
type 1 (ITP1) and outlines the development and evaluation methodolo- 
gy to be used in the test. To participate in the first phase of ITP1, the 
necessary information, as outlined in this notice, must be filed with 
Customs and approval granted. It is important to note that resources 
expended by the trade and Customs on these prototypes may not carry 
forward to the final program. 

This notice supersedes the information on the International Trade 
Prototype published by the International Trade Data System Project 


Office of the Treasury Department in the Federal Register on December 
31, 1997. 


DATES: The first phase of ITP1 will commence no earlier than June 8, 
1998 and will run for approximately six months with evaluations of the 
prototype occurring periodically. Comments concerning any aspect of 
this phase must be received on or before July 6, 1998. Future phases, 
prototypes, or participant expansion of this prototype will be an- 
nounced in a Federal Register notice. 


ADDRESSES: Written comments regarding this notice, and informa- 
tion submitted to be considered for voluntary participation in this first 
phase of ITP 1 should be addressed to the U.S. Customs Service, Interna- 
tional Trade Prototype Team, Attn: Linda LeBaron Grasley, 4455 Ge- 
nesee Street, Bldg. 10, Room #342, Buffalo, New York 14225. Note that 
all comments received by U.S. Customs will be part of the public record. 
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1 number of objectives associated with increased 

cooperation and support of international trade automation. The plan’s 

objectives include increased cooperation with other customs adminis- 

he multilateral, regional and bilateral levels. The plan fur- 

that USCS will work to promote standardized customs 

processing through implementation of “Customs Guidelines” and es- 

tablishment of best practices. This is to be accomplished by working 

with the WCO and the international trade community to promote the 

development of international instruments to reduce customs procedur- 

al barriers to trade and to secure greater standardization, transparen- 
cy, simplification and automation worldwide. 

The developing relationship between the USCS and HMCE leads us 
to prototype this concept. The USCS and HMCE have agreed that the 
ITP will be delivered in a series of prototypes. Each prototype will be 
evaluated against predetermined success criteria. Subsequent ITP pro- 
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totypes will build on lessons learned in ITP1 and the need for enabling 
legislation will be evaluated. 

It is expected that ITP1 will be rolled out in three phases. USCS and 
HMCE agree that the first phase of ITP1 will commence no earlier than 
June 8, 1998. Additional phases are being planned and future proto- 
types are also under consideration. 

The USCS will be testing the ITP in accordance with Section 101.9 of 
the Customs Regulations (19 CFR 101.9), which provides for the testing 
to evaluate the planned components of the National Customs Automa- 
tion Program (NCAP). By virture of 19 CFR 101.9, USCS may impose 
requirements different than those specified in the Customs Regula- 
tions; but only to the extent that such different requirements do not af- 
fect the collection of revenue, public health, safety, or law enforcement. 

DESCRIPTION OF PROPOSED INTERNATIONAL TRADE PROTOTYPE 

The Mission/Vision of the International Trade Prototype is a stan- 
dard customs regime that will facilitate the movement of goods interna- 
tionally. This regime will operate within an electronic environment in 
which there will be automated systems using data which conform to in- 
ternationally agreed standards. The amount of information supplied by 
business to customs will be minimized to the extent possible, consistent 
with the customs administrations’ performance of their missions. 

The goal of the project is to allow trade participants to supply their 
information only once (seamless transaction, i.e., exports equals im- 
ports) and will be restricted to the information that is essential to allow 
customs to effect shipment and clearance of the goods. 

More specifically, our Mission/Vision is to deliver an automated sys- 
tem that utilizes internationally-accepted standard message formats 
and codes, streamlines data transmission, simplifies and facilitates 
global trade, and assists governments world-wide in enforcing their 
laws. 

I, GOALS, PRINCIPLES AND SCOPE OF ITP1 

The following goals, principles and scope support USCS and HMCE 
mission and strategic plans and will guide development of the first ITP 
prototype. 

Customs Administration Cooperation. The ITP will improve 
international trade practices that are best addressed through coop- 
erative efforts between customs administrations, international 
traders, and international trade organizations. 

International Trade Transactions. This prototype will work 
toward the development of harmonized and simplified messages 
and procedures, based upon business practices, for transactions 
that support import, export, and transportation without the need 
for redundant entry or transmission of data. 

Commercial and Enforcement Compliance Focus. Each 
country will continue to use its own targeting and compliance mea- 
surement approaches and procedures to ensure that the legal re- 
quirements of all participating countries are met. 
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Account-Based Approach. Both countries will work with proto- 
type accounts, primarily importers and exporters, to better under- 
stand their ‘ systems, procedures, and levels of compliance, with 
mutual assistance between designated Customs Account Manag- 
Automation and Information Sharing. Automation will allow 
the sharing of information to enable the collection and exchange of 
standardized information mutually agreed to by both governments 
in a secured electronic environment. 
Reduce the Burden on the Trade. This prototype will work to- 
ward streamlining government reporting requirements placed 
upon the trade community. 
The scope of ITP1 will include: 
\ir and sea cargo shipments. 
Cargo release, statistical and fiscal reporting, and support- 
ing information. 
Merchandise restrictions and limitations agreed between 
customs administrations. 
Sharing of agreed standard data using various technologi- 
cal means accepted by both administrations 
UN/EDIFACT message syntax between governments. 
Unique Consignment Reference Numbers (UCRN) to be 
used by the USCS and HMCE in separate formats. 
The HMCE conducting ITP1 in an operational environ- 
ment. 


The USCS phasing ITP 1 into an operational environment. 


Both ace and two-step export reporting being imple- 
mented. 

A two-step import process in which data provided to the ex- 
port customs administration is forwarded to the import 


customs administration and used to effect import cargo re- 
] . 
1ease. 


Acceptance of all participating traders being subject to 
compliance review. 
Risk assessment, anti-smuggling, and commercial com- 
pliance checks continuing to be applied to goods being 
moved under these simplified procedures. 
Development of agreed joint operational procedures to 
manage traders’ accounts. 
Il. DEVELOPMENT METHODOLOGY 
ITP will be monitored by a Joint Prototype Team consisting of trade 
participants, the USCS Offices of Field Operations, Strategic Trade, In- 
formation and Technology, International Affairs and other interested 
government agencies. This team will meet regularly throughout the 
prototype period in appropriate locations to set development mile- 
stones, monitor progress, resolve issues and evaluate program effecti- 
veness. The development effort will be coordinated with other on-going 
National Customs Automation Program (NCAP) prototype programs 
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such as the NCAP Prototype, Remote Location Filing and Reconcilia- 
tion, and will be as consistent as possible with the overall direction of 
USCS development of the Automated Commercial Environment 
(ACE). 

Potential participants should recognize that this is a prototype test of 
new processes. Data definitions, values and formats for electronic 
transmission of data will differ from those currently used in the Auto- 
mated Export System (AES) and the Automated Commercial System 
(ACS). It is also important to note that development efforts undertaken 
for ITP may not meet the eventual requirements for programs as they 
are finally implemented. 

The public is invited to comment on any aspect of the ITP test as de- 
scribed by this notice. Public comments received concerning the meth- 
odology of the test program or procedures will be reviewed by USCS and 
HMCE. 


Ill. ACCOUNT-BASED EXPORT/IMPORT DECLARATION 
PROCESS 


In the United States, ITP1 will become operational under a three- 
hase implementation. The general scope of each phase is as follows: 
p p § p p 


1) ITP1.1 will be a parallel (non-operational) test of pre-depar- 
ture export notification; 

2) ITP 1.2 will be operational for pre-departure export notifica- 
tion and import cargo release; and 


3) ITP1.3 will be the full implementation of ITP1 and will be op- 
erational for full export declaration and import entry summary ac- 
ceptance and processing. 


The full implementation of ITP1 will test an account-based declaration 
process that integrates preliminary export and preliminary import re- 
porting. For shipments processed under ITP1 procedures, export noti- 
fication and import cargo examination decisions will be based 
primarily on pre-established account/entry information, minimizing 
the transaction data that needs to be transmitted to customs authori- 
ties prior to release of cargo. Cargo examinations will also be performed 
on the basis of selectivity criteria and for random compliance measure- 
ment sampling. Complete export declaration data may be transmitted 
following exportation. Detailed import entry summary data will be re- 
ported on a monthly cycle, and payment of duties, taxes and fees will be 
based on a monthly statement cycle employing semi-monthly estimated 
payments. The full developed account-based declaration process will be 
a fully electronic process; no paper documents will be required or ac- 
cepted at that time. 

When ITP1 is fully implemented, export reporting, import cargo re- 
lease and assessment of duties, taxes and fees will be based on data 
transmitted to the ITP1 system. For shipments processed in the fully 
implemented ITP1 system, participants will not be required to provide 
parallel filing of ACS or AES data or of paper documents. 
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In order for a shipment to be eligible for processing under ITP1 pro- 
cedures, both the exporter and the importer of the shipment must be 
ITP 1 participants in their respective countries. While various automat- 
ic notifications and back-up procedures will also be supported, the basic 
declaration flow for U.S. exports in the full implementation of ITP1 will 
be as follows: 


1. The exporter’s application, including any amendments, will 
be used to assess the suitability of proposed export shipments for 
ITP processing. 

2. The exporter or an authorized agent will transmit a pre-depar- 
ture export notification message to USCS for each ITP shipment 
exported from the U.S. The data elements of the pre-departure ex- 
port notification message are listed under “DESCRIPTION OF 
PROPOSED FIRST PHASE OF ITP1,” below. 

3. ITP1 shipments exported from the U.S. will be subject to 
physical inspections and compliance reviews by various federal 
agencies. 

4. Upon departure of the exporting conveyance, USCS will for- 
ward the data from the pre-departure export notification message 
to HMCE. 

5. HMCE will use the forwarded data from the pre-departure ex- 
port notification message to effect import cargo release in the 
United Kingdom (U.K.) 

6. The U.S. exporter or an authorized agent will transmit a com- 
plete export declaration to USCS prior to a specified periodic filing 
deadline. These data may be transmitted at any time following the 
pre-departure export notification and may be transmitted follow- 
ing departure of the exporting conveyance. Data from the complete 
export declaration will not be forwarded to HMCE. 


The basic declaration flow for U.S. imports in the full implementa- 
tion of ITP 1 will be as follows. Note that no data transmitted by partici- 
pants to USCS with regard to importations into the U.S. will be 
forwarded to HMCE. 


1. The U.K. exporter or an authorized agent will transmit a pre- 
departure export notification message to HMCE for each ITP ship- 
ment exported from the U.K. These data will consist of the same 
data elements as a U.S. pre-departure export notification message. 
These data elements are listed under “DESCRIPTION OF PRO- 
POSED FIRST PHASE OF ITP1,” below. 

2. Upon departure of the exporting conveyance, HMCE will for- 
ward the data from the pre-departure export notification message 
to USCS. 

3. The importer’s application, including any amendments, will 
serve as a pre-filed entry for each ITP1 shipment. USCS will assign 
an ITP Authorization Code to each participant who imports into 
the U.S. A participating importer or an authorized broker will elec- 
tronically transmit data to USCS to provide timely and accurate 
identification of any changes to the original application, e.g., 
changes in a participant’s ITP business partners and merchandise 
imported under the prototype. 
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4. USCS will assign a filer and entry number to each shipment. 
The entry filer, i.e., importer or authorized agents (brokers) desig- 
nated by the importer, for ITP shipments at the port of unloading 
will be assigned to the entry. The entry number will be assigned 
from the range of entry numbers provided in advance by each des- 
ignated entry filer for that purpose. When an importing convey- 
ance arrives, ITP shipments for which no physical examination of 
cargo is required will be released without additional data or docu- 
mentation. For any shipment selected by USCS for physical ex- 
amination of cargo, USCS will issue an electronic request for 
additional information to the entry filer. This request may be satis- 
fied by transmission of partial entry summary and commercial 
data, as defined by USCS, plus packing data. The commercial data 
required for cargo examination will be at the detailed item level. 
Cargo will not be examined until these data are received by USCS. 

5. The date of entry will be the date, after the merchandise ar- 
rives, the merchandise is released into the commerce of the United 
States. The release will obligate a continuous bond identified for 
that purpose by the participant importer whose ITP Authorization 
Code is present in the pre-departure export notification data for- 
warded to USCS by HMCE. 

6. For each shipment released during a calendar month, the 
entry filer must electronically transmit complete entry summary 
data to USCS on or before the filing deadline for that month. The 
filing deadline for each month will be the 10th calendar day of the 
following month, or, if the 10th falls on a weekend or holiday, the 
next business day. Entry summary data transmitted prior to this 
deadline will be considered provisional and may be replaced by the 
entry filer anytime before the deadline. All summaries filed on or 
before the deadline will be considered as filed on the deadline date. 

7. For any entry summary selected by USCS for data review, 
USCS will issue an electronic request for complete commercial 
data to the entry filer. This request must be satisfied by electronic 
transmission of a complete set of commercial data, as defined by 
USCS, plus packing data if specifically requested. 

8. In order to permit a different procedure to test the periodic de- 
posit of estimated duties without adversely affecting the collection 
of revenue, participants who import into the U.S. must abide by the 
following procedures. Each participating importer will make semi- 
monthly preliminary estimated payments through an electronic 
medium. Preliminary estimated payments will be initiated elec- 
tronically using ACH credit on the 15th and the last day of the 
month. Ifthe 15th or the last day of the month falls on a weekend or 
holiday, the payment must be initiated the next business day. Un- 
der the prototype, special electronic payment procedures will be 
utilized. The preliminary estimated payments will be based upon 
the following percentages: (a) the payment initiated on the 15th 
will be 75% of the estimated amount due on all releases for the 
1-15th of the month, and (b) the payment initiated on the last day 
of the month will be 57% of the estimated amount due on all re- 
leases from the 16th to the last day of the month. These percentages 
will be reviewed and may have to be adjusted to maintain revenue 
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neutrality. Payment for the remaining balance will be initiated 
electronically on the 15th of the following month, and it is this date 
which USCS and the participants agree will serve as the date of ac- 
tual deposit of estimated duties and fees for purposes of assessing 
interest under 19 U.S.C. 1505. USCS will issue two statements each 
month, one before and one after the monthly filing deadline. Each 
statement will list each importer’s ITP activity at all locations for 
the reporting month, and will indicate whether entry summary 
data has been filed and, if it has, estimated duties and fees. 


IV. REMOTE LOCATION FILING 


Remote location filing allows participants to electronically file data 
for the entry of merchandise with USCS from any location in the United 
States other than the port designated in the entry for examination. 

One aspect of remote location filing will be supported in ITP 1 and use 
of this aspect is voluntary, but the same electronic data transmission re- 
quirements will apply for all prototype participants. A U.S. ITP1 partic- 
ipant who will be filing remotely must meet the criteria for remote 
filing established in 19 U.S.C. 1414. 

An ITP1 participant will be voluntarily utilizing remote filing if the 
electronic transmission of an entry, entry summary, invoice data (when 
required by USCS) and payment of duties, fees, and taxes is received 
from a participant not located in the port of arrival, which for purposes 
of this prototype will also be the port of examination as designated in 
the entry information. 

The designation of alternative locations for cargo examination will 
not be supported in ITP 1. All cargo examinations will be conducted at 
the port where the cargo first arrives in the United States. 


V. DESCRIPTION OF PROPOSED FIRST PHASE OF ITP1 


USCS and HMCE agreed that the first phase of ITP1 (ITP1.1) will 
commence on June 8, 1998. The number of U.S. participants will be li- 
mited. In order for a shipment to be eligible for processing under ITP 1.1 
procedures, both the exporter and the importer of the shipment must be 
ITP1 participants in their respective countries. No more than six U.S. 
ports will be included in ITP1.1. Port selections will be based on appli- 
cants’ requests. While ITP1.1 will be a parallel test in the U.S., it will 
have operational status in the U.K. Asa result, pre-departure export no- 
tifications transmitted by participating U.S. exporters or their autho- 
rized agents will be used to effect operational release of the cargo upon 
importation into the U.K. Applicants should note that participants 
must agree to the transmission of these data between governments. 


For U.S. exports in ITP1.1: 


1. The exporter or an authorized agent will transmit a pre-depar- 
ture export notification message to USCS for each ITP shipment 
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exported from the U.S. The proposed data elements for pre-depar- 
ture export notifications in ITP1.1 are: 
Universal Consignment Reference Number (to identify 
transactions) 
Country of Export 
Mode of Transportation 
Port of Loading 
Shipping Reference (identification of Bill of Lading or Air 
Waybill) 
Shipping Quantity 
Exporter 
Importer 

In the U.S. the ITP1.1 pre-departure export notification will 

be tested in parallel. All U.S. export reporting requirements 

for ITP1.1 shipments must be satisfied through existing ex- 
port reporting procedures and systems. 

2. USCS will forward the data from the pre-departure export no- 
tification message to HMCE. 

3. HMCE will use the forwarded data from the pre-departure ex- 
port notification message to effect operational import cargo release 
in the U.K. 

For U.S. imports in ITP1.1: 

1. The U.K. exporter or an authorized agent will transmit a pre- 
departure export notification message to HMCE for each ITP ship- 
ment exported from the U.K. These data will consist of the same 
data elements as a U.S. pre-departure export notification message. 
U.K. filers of pre-departure export notifications will transmit the 
U.S. importer’s ITP Authorization Code to identify the importer 
Bon: pre-departure export notification will have operational status 

~ U.K. export reporting. 

2. Upon departure of the exporting conveyance, HMCE will for- 
ward the inns from the pre-departure export notification message 
to USCS. 

3. In the US., the ITP1.1 pre- departure export notification will 
be tested in parallel. All U.S. import reporting requirements for 
ITP1.1 shipments must be satisfied through existing import re- 
porting procedures and systems. 

Note that no ITP1.1 data is transmitted by participants to USCS 
with regard to importations into the U.S. 
VI. ELIGIBILITY REQUIREMENTS 


Customs will select a limited number of participants for ITP1.1. In 
order to be eligible for participation in ITP1.1, a company operating in 
the United States must: 


1. Have the ability to provide electronically, on an entry-by-entry 
basis, the following: entry, entry summary, invoice information; 
and payment of duties, fees, and taxes through the Automated 
Clearing House (ACH); 

2. Be scheduled for, participating in, or, in the application, agree 
to undergo and cooperate fully with a Customs Compliance Assess- 
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ment. At the time the application is filed, if any Customs audit is in 
progress, the importer must be fully cooperating in all aspects of 
the Customs Compliance Assessment and any related audit, pro- 
viding timely and accurate information and adequate resources 
necessary for USCS to conduct a Customs Compliance Assessment 
or audit; and be in full compliance with the terms of any associated 
—— ance Improvement Plan. 

3. Export merchandise from the U.S. for importation into the 
U.K. and/or import into the U.S. merchandise exported from the 
U.K. Note that in order for a shipment to be eligible for processing 
under ITP1 procedures, both the exporter and the importer of the 
shipment must be ITP1 participants in their respective countries. 
It is therefore important that potential U.S. participants coordi- 
nate their participation with that of their U.K. trading partners; 
and 

4. For gogo who wish to include U.S. export shipments in 

the ITP 1.1 test, provide or arrange for provision of timely and ac- 
curate ele eee transmission to USCS of pre-departure export 
notification data for all included U.S. export iieadar te. If a partici- 
pant does not transmit electronic data for a particular export ship- 
ment, USCS may exclude that shipment from ITP processing. 


Applications will be accepted from all volunteers; however, priority 
consideration will be given to: 


1. Companies within the top 379 U.S. importers ranked by en- 
tered value (the top 379 represent approximately 50 percent of all 
—— ts by value); 

. Companies within the top 250 U.S. importers within any of the 
U Sc S Primary Focus Industry (PFI) categories, which are: 
a. Advanced Displays; 
b. Agriculture; 
Auto/Truck Parts; 
1. Automobiles; 
e. Bearings; 
f. Circuit Boards; 
g. Fasteners; 
h. Footwear; 
i. Manufacturing Equipment; 
j. Steel Products; 
k. Telecommunications; 
|. Textiles and Flatgoods; and 
m. Wearing Apparel; 

3. Companies at least 50 percent of whose imports are in PFI 
categories; and 

4, Companies that indicate they plan to maintain an average of at 
least 10 entries per month throughout the prototype period. 


ITP1.1 participants who wish to continue to participate in subse- 
quent operational phases of ITP1 will further be required to file or 
maintain a continuous bond with sufficient liability coverage. They will 
also be required to provide or arrange for provision of timely and accu- 
rate electronic transmission to USCS of data required to pre-identify 





U.S. CUSTOMS SERVICE 23 


parties and commodities involved in ITP transactions, and of all data 
required in prototype declaration processes as they are phased into 


Feri. 


VII. GENERAL REQUIREMENTS 


For ITP1, the following restrictions will be placed upon participants. 


Participants who will include shipments exported from the U.S.: 


A. Must export merchandise identified in the application as be- 
ing from their typical commodities in their established lines of 
business to pre-identified U.K. importers; 

B. Must export only the merchandise identified in the applica- 
tion as being within a range of pre-identified commodities (classi- 
fied at the 6-digit HTS level); 

C. Must export merchandise using carriers pre-identified in the 
application; 

D. Must export merchandise from a port selected by USCS for in- 
clusion in the current phase of ITP1; 

E. May not include export shipments of used vehicles or of DEA 
essential and precursor chemicals for the manufacture of narcot- 
ics, shipments subject to State Department licensing or shipments 
destined to an embargoed nation; 

F. Must not export any merchandise subject to export prohibi- 
tions or restrictions; 

G. May not export ITP1 merchandise under a transportation 
and exportation (T&E) entry; 

H. Are responsible for ensuring that ineligible merchandise is 
not included in ITP1 shipments. Customs will exclude ineligible 
shipments from ITP1 processing. 

Participants who will include shipments imported into the U:S.: 

A. Must provide electronically, on an entry-by-entry basis, the 
following: entry, entry summary, invoice information; and pay- 
ment of duties, fees, and taxes through the Automated Clearing 
House (ACH); 

B. Must enter merchandise identified in the application as being 
from their typical commodities in their established lines of busi- 
ness from pre-identified U.K. exporters; 

C. Must enter only the merchandise identified in the application 
as being within a range of pre-identified commodities (classified at 
the 6-digit HTS level); 

D. Must enter merchandise transported by carriers pre-identi- 
fied in the application; 

E. Must enter merchandise for release into the commerce under 
a consumption entry at the port of unloading, i.e., may not enter 
ITP1 merchandise into a warehouse or Foreign Trade Zone, or as 
an in-bond entry; 

F. Must enter merchandise at a port selected by USCS for inclu- 
sion in the current phase of ITP1; 

G. May not enter merchandise in ITP1 if it is subject to anti- 
dumping or countervailing duty, quota, trade preference level or 
visa requirements, or pre-release reporting requirements imposed 
by other federal agencies; 
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H. Must not import prohibited merchandise in prototype ship- 
ments; and, 

I. Are responsible for yanrsagian. pig ineligible oe is not 

cluded in ITP1 shipments, and that all shipments aboard a con- 
veyance are eligible for ITP 1 processing. Customs will exclude inel- 
gible shipments from ITP1 processing 


Vill. APPLICATION 


Importers and exporters who wish to participate in IT te lt nust sub- 


‘itten application within 30 days of this notice incl ‘ the fol- 
¢ information 


Participant name, address and designated contact person 
For all exported cargo proposed for inclusion in the ITP1 


Names aur addresses of all U.K. importers; 

For each U.K. importer, a listing of all the 6-digit HTS num- 
bers in which the commodities to be exported are classified; 
Detailed explanation of any licenses or permits required for 
export of the listed commodities; 

Lists of all air and ocean freight carriers to be used; 

For each carrier, a listing of the US. ports of loading at 
which the carrier will be used; and 

An estimate of the total number of export shipments per 
month the participant expects to include in the ITP1.1 test 
for each mode of transportation at each U.S. port pg 


1] 


‘all imported cargo proposed for inclusion in the ITP1. 


Names and addresses of all U.K. exporters; 

For each U.K. exporter, a listing of all the 6-digit HTS num- 
bers in which the commodities to be i imported are classified 
Lists of all air and ocean freight carriers to be used; 

For each carrier, a listing of the U.S. ports of unloading they 
prefer to us; and, 

An estimate of the total number of import shipments per 
month the participant expects to include in the ITP1.1 test 
for each mode of transportation at each U.S. port of unload- 
ing. 

4. For applicants not already scheduled for or participating in a 
Customs Compliance Assessment, a statement in which the appli- 
cant indicates agreement to undergo and cooperate fully with a 
Customs Compliance Assessment. 

5. A statement indicating that the participant will comply with 
the procedures and restrictions of the prototype. 

6. Astatement indicating that the applicant agrees to the sharing 
of pre-departure export notification data and other information 
between the HMCE and USCS. This includes information in re- 
gard to imported/exported commodities, value determination, and 
company structure and finance. This information will be shared 
between UK and US Account Managers to better understand im- 
porter and exporter systems, procedures, and levels of compliance. 
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USCS will make import admissibility determinations on ITP ship- 
ments imported into the U.S. based on any cargo examinations and the 
information supplied with the application, which shall serve as a pre- 
filed entry for ITP purposes. Applications may be referred to other gov- 
ernment agencies for review. All ITP1.1 applicants will be notified in 
writing of their acceptance or rejection. USCS will assign an ITP Au- 
thorization Code to each accepted participant whose application indi- 
cates intent to include imports into the U.S. in the ITP1.1 test. The 
USCS, with the HMCE, will schedule meetings with each accepted par- 
ticipant to review the current prototype proposal, data elements, 
technologies, and evaluation criteria. 

If an applicant is denied participation, the notification letter will in- 
clude the reasons for that denial. The applicant may appeal such deci- 
sion in writing within 10 days to the Trade Compliance Process Owner. 
Applicants who are denied participation in ITP1.1 may re-apply if 
USCS subsequently opens participation to additional participants. 
USCS will publish a notice in the Federal Register if an expansion of 
participation is planned. 

Applicants should note that participation is not confidential, and 
that lists of participants will be made available to the public. Addition- 
ally, all comments provided to U.S. Customs will be part of the public 
record. 

Ix. MAINTENANCE OF ACCOUNT INFORMATION 

Throughout the prototype period, participants must provide USCS 
with advance notification of any changes in the information provided in 
the application. This notification must be provided to USCS at least 
seven days before the effective date of a change and will be considered an 
amendment to the application. By notification of the participant, USCS 
may reject such an amendment or prohibit the participant’s use of a 
particular carrier, U.K. importer or exporter, or the export or import of 
particular merchandise under this prototype. 

ITP1.1 participants who wish to include imported cargo in subse- 
quent operational phases of ITP1 will be required to provide additional 
information, including but not limited to the issuer and number of the 
continuous surety bond which will cover all cargo imported under ITP 1 
procedures and designation of a single entry filer for each port at which 
imported cargo will be unloaded. Each entry filer designated by one or 
more participant importers must provide USCS with a range of entry 
numbers to be reserved for assignment by USCS to ITP1 shipments. 
Entry filers may not assign these numbers to transactions other than 
ITP transactions. 

X. MISCONDUCT UNDER PROTOTYPE 

All participants in ITP 1 are required to abide by the terms and condi- 
tions of this notice. 

A participant may be suspended from the prototype, subject to liqui- 
dated damages, penalties, and/or other administrative sanctions, and/ 
or prevented from participation in future prototypes if a participant 





96 CUSTOMS BULLETIN AND DECISIONS, VOL. 32, NO. 24, JUNE 17, 1998 


fails to cooperate fully in a Compliance Assessment or audit, provide 
timely and accurate data and adequate resources in support of a Cus- 
toms Compliance Assessment or audit, or comply fully with the terms of 
a Compliance Improvement plan; participant exports or attempts to ex- 
port goods to U.K. importers or conveyed by carriers not approved by 
USCS; exports or attempts to export goods classified in commodity 
ranges not approved by USCS; exports or attempts to export or submits 
data relating to prohibited merchandise or other non-eligible merchan- 
dise; enters or attempts to enter goods from U.K. exporters or conveyed 
by carriers not approved by USCS; enters or attempts to enter goods 
classified in commodity ranges not approved by USCS; participant files 
non-consumption import entries; enters or attempts to enter or sub- 
mits data relating to prohibited merchandise, merchandise subject to 
quota or antidumping or countervailing duties, or other non-eligible 
merchandise; fails to maintain sufficient continuous bond coverage; 
files erroneous or untimely data; makes late or inadequate payments; 
fails to supply USCS with requested invoice data; fails to maintain a suf- 
ficient level of compliance; fails to exercise reasonable care in the execu- 
tion of participant obligations; or otherwise fails to follow the 
procedures outlined herein, and applicable laws and regulations. USCS 
has the discretion to suspend a prototype participant based on the de- 
termination that an unacceptable compliance risk exists. This suspen- 
sion may be invoked at any time after acceptance in the prototype. 

Any decision proposing suspension of a participant may be appealed 
in writing to the Director, Trade Compliance, within 15 days of the deci- 
sion date. Such proposed suspension will apprise the participant of the 
facts or conduct warranting suspension. Should the participant appeal 
the notice of proposed suspension, the participant should address the 
facts or conduct charges contained in the notice and state how he does or 
will achieve compliance. However, in the case of willfulness or where 
public health interests or safety are concerned, the suspension may be 
effective immediately. 


REGULATORY PROVISIONS SUSPENDED 

Certain provisions of Parts 24, 111, 113, 141, 142, 143, and 159 of the 
Customs Regulations (19 CFR Parts 24, 111, 113, 141, 142, 143, and 
159) will be suspended during operational phases of the ITP1 test to al- 
low for monthly filing of entry summary data, periodic payment of du- 
ties, taxes and fees, liquidation, billing and remote filing by Customs 
brokers in ports where they currently do not hold permits. 
Absent any specified alternate procedure, the current regulations ap- 
ply. 


PROTOTYPE EVALUATION 
Once the participants are selected for ITP1.1, the Joint Prototype 
Team will, during the initial six months of the test period, evaluate the 
effectiveness of the automation involved. Subsequent reviews will addi- 
tionally consist of evaluating the data received from the participants, 
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along with the internal and external process operations of the ITP. The 
intention of the evaluations is to enhance operational procedures and to 
develop the detailed data requirements that are needed for ITP 

Note that the fact of participation in the ITP is not confidential in- 
formation. Lists of participants, comments provided to U.S. Customs, 
and evaluation results may be made available to the public by means of 
the Customs Electronic Bulletin Board and the Customs Administra- 
tive Message System, and upon written request. The G-7 countries will 
participate in evaluation development and review. We stress that all in- 
terested parties are invited to comment on the design, conduct, and 
evaluation of ITP at any time during prototype. 

Upon conclusion of the prototype the final results will be published in 
the Federal Register and the CUSTOMS BULLETIN as required by 
§ 101.9(b), Customs Regulations and reported to Congress. 

Dated: May 29, 1998. 

SAMUEL H. BANKS, 
Acting Commissioner of Customs. 


[Published in the Federal Register, June 3, 1998 (63 FR 30288)] 
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DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, June 3, 1998. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the CUSTOMS BULLETIN. 
STUART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


REVOCATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF COTTON TOWELS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion ) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling pertaining to the tariff classifica- 
tion of cotton towels. Notice of this proposed action was published on 
April 29, 1998, in the CustoMs BULLETIN. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after August 17, 1998. 


FOR FURTHER INFORMATION CONTACT: Ann Segura Minardi, 
Textiles Branch, (202) 927-1368. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On April 29, 1998, Customs published a notice in the CUSTOMS BULLE- 
TIN, Volume 32, Number 17, proposing to revoke New York ruling (NY) 
817099, dated December 18, 1995, concerning the tariff classification of 
cotton towels. Comments were invited on the proposed revocation. No 
comments were received. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Slat. 2057), this notice advises interested par- 
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ties that Customs is revoking NY 817099 pertaining to the tariff classi- 
fication of cotton towels. 

In NY 817099, 100 percent cotton huck weave blue fabric towels were 
held to be classifiable under subheading 6307.90.8910, Harmonized 
Tariff Schedule of the United States Annotated (HTSUSA), which pro- 
vides for “Other made up articles, including dress patterns: Other: Oth- 
er: surgical towels * * *,” 

At this time, Customs has determined that the items identified in 
the aforementioned ruling are properly classified in subheading 
6307.10.2030, HTSUSA, as “Other made up articles, including dress 
patterns: Floorcloths, dishcloths, dusters and similar cleaning cloths: 
Other; Other.” The subject items are of a lower quality of construction 
(imperfect weave, uneven hem) than the standard surgical towel and 
may be used in a broad array of cleaning operations. Thus, they are 
more properly classifiable as other cleaning cloths under subheading 
6307.10.2030, HTSUSA. 

Customs is revoking NY 817099 to reflect the proper classification of 
the subject items under subheading 6307.10.2030, HTSUSA. Head- 
quarters Ruling Letter 958943, revoking NY 817099, is set forth as the 
“Attachment “ to this document. 

Publication of rulings or decision pursuant to 19 U.S.C. 1625(c)(1) 
does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

Dated: June 3, 1998. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


Attachment] 


[ATTACHMENT | 


DEPARTMENT OF THE TREASURY. 
U.S. CUSTOMS SERVICE 
Washington, DC, June 3, 1998. 
CLA-2 RR:TC:TE 958943 ASM 
Category: Classification 
Tariff No. 6307.10.2030 
Mr. MARK SHAPIRO 
UNIFORM RECYCLING, IN¢ 
1981 Hammondaville Road, Bay 22 
Pompano Beach, FL 33069 
Re: Request for reconsideration of the tariff classification of cotton towels. 
DEAR MR. SHAPIRO 
This letter concerns your request that we review New York Ruling (NY) 817099, dated 
December 18, 1995, regarding the tariff classification of cotton towels under the Harmo- 
nized Tariff Schedule of the United States Annotated (HTSUSA). 
Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the pro- 
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April 29, 1998, inthe CUSTOMS BULLETIN, 


towel measuring approximately 16 x 26 inches and is made froma 
fabric. Three edges of the towel are hemmed while the fourth is 
stamped with the company’s name, city, state, and the words “wip- 
1at the stamp may not be indelible but should last through a few 
is not first quality, exhibiting fabric defects such as slubs, knots, and 


» weave. Furthermore, the towel was cut and hemmed in a skewed 


1e subject towel was classified as a surgical towel under subheading 
10.8910, HTSUSA. It was determined that these towels should be classified as surgi- 


wels due to the cotton Huck weave fabric; a fabric which is noted for its lint free char- 


ntion. an 


ti nd quality construction associated with use in hospital surgical 


owel is properly classified as a surgical towel under subheading 6307.90, 


; an other towel under subheading 6307 10, HTSUSA 


yn of goods under the HTSUSA is governed by the General Rules of Inter- 
’s). GRI 1 provides that classification shall be determined according to the 
\f the headings and any relative section or chapter notes. Merchandise that cannot 
in accordance with GRI 1 is to be classified in accordance with subsequent 
1 in order. The Explanatory Notes to the Harmonized Commodity Description 
r System (EN’s), which represent the official interpretation of the tariff at the 
| level, fa ate classification under the HTSUSA by offering guidance in un- 

g the scope of the headings and GRI’s 
te that you have submitted correspondence from acustomer, Johnson Internation- 
Inc., where it is indicated that the company is in the business of recycling used 
ig wiping rags and that the subject towels are purchased by that company 
ile as wiping cloths. Further, it is stated that the company is not in the business of 
hospital products. In addition, we note the evidence which you have supplied estab- 
it the subject towels sell for a cost of 12 cents per “blue rag towel” versus a 

first quality “operating room towel.” 
gh Huck weave is associated with a surgical towel, the towels now in question are 
ructed with imperfections in the weave, skewed hems, and the words “wiping cloth” 
ld cause them to be rejected by most operating rooms. Further, you have indi- 

se words appear in indelible ink and cannot be washed off. 
ew of the foregoing, it is our determination that the subject towels are not surgical 
Rather, these towels have features which cause them to be classifiable within the 
class or kind of goods provided for under heading 6307, HTSUSA, as “floorcloths, dish- 
cloths, dusters and similar cleaning cloths.” The EN’s to 6307 state that the heading covers 
made up articles of any textile material wluded more specifically in other headings of Sec- 
tion XI or elsewhere in the Nomenclature. In particular, the EN’s note that this heading 
includes “Floor-cloths, dish-cloths, dusting cloths and similar cleaning cloths.” 

It has now been determined that these towels are not “surgical towels” under 
6307.90.8910, HTSUSA. Thus, they are not more specifically provided for in Section XI or 
elsewhere in the HTSUSA. The EN’s to 6307, specifically note that the heading includes 
“floor-cloths” and similar cleaning cloths. Based on the lower quality of construction (im- 
perfect weave, uneven hem) and the fact that the subject towels may be used in a wide array 
of cleaning operations, they are properly classifiable as other cleaning cloths under sub- 
heading 6307.10.2030, HTSUSA. 

Holding: 


The cotton towels are classifiable under subheading 6307.10.2030, HTSUSA, the provi- 
sion for “Other made up articles, including dress patterns: Floorcloths, dishcloths, dusters 
and similar cleaning cloths: Other; Other” which is dutiable under the general column one 
rate at 8.4 percent ad valorem. 

NY 817099, dated December 18, 1995, is hereby revoked. In accordance with 19 U.S.C. 
1625(c)(1), this ruling will become effective 60 days after its publication in the Customs 
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BULLETIN. Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) does not 
constitute a change of practice or position in accordance with section 177.10(c)(1), Cus- 
toms Regulations (19 CFR 177.10(c¢)(1)). 

Please be advised that due to the changeable nature of the statistical annotation (the 
ninth and tenth digits of the tariff number) and the restraint (quota/visa) categories, you 
should contact the local Customs office prior to importation of this merchandise to deter- 
mine the current status of any import restraints or requirements. 

The designated textile and apparel category may be subdivided into parts. Ifso, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
renegotiations and changes, to obtain the most current information available, we suggest 
that you check, close to the time of shipment, the Status Report on Current Import Quotas 
(Restraint Levels), an issuance of the U.S. Customs Service, which is updated weekly and is 
available at your local Customs office 

JOHN ELKINS 
(for John Durant, Director, 
Commercial Rulings Division. 


PROPOSED MODIFICATION OF RULING LETTER RELATING 


TO TARIFF CLASSIFICATION OF ARTIFICIAL GRAPHITE 
LUBRICANTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement (NAFTA) Imple- 
mentation Act (Pub.L. 103-182, 107 Stat. 2057, 2186), this notice 
advises interested parties that Customs intends to modify a ruling per- 
taining to the tariff classification under the Harmonized Tariff Sched- 
ule of the United States (HTSUS) of certain artificial graphite 
lubricants. The ruling to be modified held that three graphite mixtures 
are classifiable as other artificial graphite in subheading 3801.90.00, 
HTSUS; the proposed modified ruling would continue to classify two of 
the graphite mixtures in subheading 3801.90.00, HTSUS, but would 
classify the third graphite mixture as colloidal or semi-colloidal graph- 
ite in subheading 3801.20.00, HTSUS. 


DATE: Comments must be received on or before July 17, 1998. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings: 
Commercial Rulings Division, 1300 Pennsylvania Avenue, N.W.,, Wash- 
ington, D.C. 20229. Comments submitted may be inspected at the same 


address. 
FOR FURTHER INFORMATION CONTACT: Paul G. Hegland, Gen- 


eral Classification Branch, Office of Regulations and Rulings (202) 
927-1172. 
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SUPPLEMENTARY INFORMATION: 
BACKGROUND 


Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the NAFTA Implementation Act (Pub.L. 103-182, 107 Stat. 
2057, 2186), this notice advises interested parties that Customs intends 
to modify a ruling pertaining to the tariff classification of certain artifi- 
cial graphite lubricants. Comments are invited on the correctness of the 
proposed ruling 

NY 818346 dated March 1, 1996, held that certain artificial graphite 
lubricants were classifiable in subheading 3801.90.00, HTSUS, as other 
artificial graphite. Three lubricants were addressed: Type A—a mix- 
ture of synthetic graphite, starch, and polyvinylacetate; Type B—a mix 
ture of synthetic graphite and polyvinylacetate; and Type C—a mixture 
of synthetic graphite, bentonite clay, and an ethylene oxide or propy- 
lene oxide copolymer. NY 818346 is set forth as Attachment A to this 
document. 

The tariff classification in NY 818346 was based on the belief that 
each of the mixtures were dry, that in no case was the synthetic graphite 
suspended in a liquid medium. The recipient of NY 818346 has now pro- 
vided information, and Customs has verified, that in one of the prod- 
ucts, Type B, the synthetic graphite is suspended in water. Customs 
intends to modify NY 818346 to reflect the proper classification of the 
articles. The classification of type B will be in subheading 3801.20.00, 
HTSUS, as colloidal or semi-colloidal graphite, on the basis of the Ex- 
planatory Note (EN) for heading 3801 (EN 38.01) and pertinent de- 
scriptive literature. The classification of types A and C, both dry 
mixtures of synthetic graphite and other materials, will remain the 
same as in NY 818346. That is, the classification of types A and C will be 
in subheading 3801.90.00, HTSUS, as other preparations based on 
graphite or other carbon, on the basis of the descriptive literature and 
General Rule of Interpretation (GRI) 2(b) and the EN therefor (EN GRI 
Rule 2(b)(X)). Before taking this action, consideration will be given to 
any written comments timely received. Proposed Headquarters Ruling 
Letter 959228 modifying NY 818346 is set forth in Attachment B to this 
document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9) will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: June 2, 1998. 


JOHN T. ROTH, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY. 
US. CusToMs SERVICE, 
New York, NY, March 1, 1996 
CLA-2-38:RR:NC:FC:236 818346 
Category: Classification 


Tariff No. 3801.90.0000 
Ms. KATHLEEN CRAWFORD 


MANAGER CUSTOMS AFFAIRS 

BDP INTE ONAL INC 

1017 4th Avenue 

Lester, PA 19029-1813 

Re: The tariff classification of Product Type A, B, C (Artificial Graphite Lubricants) from 
Switzerland. 

DEAR Ms. CRAWFORD 

In your letter dated December 21, 1995, on behalf of your client Timcal America, you re- 
quested a tariff classification ruling. 

The prospective imports are as follows: 

Product Type A is a mixture of synthetic graphite, starch, and polyvinylacetate. 

Product Type B is a mixture of synthetic graphite, polyvinylacetate. 

Product Type C is a mixture of synthetic graphite, bentonite clay, and an ethylene 
oxide or propylene oxide copolymer. 

The applicable subheading for the Product Type A, B, C (Artificial Graphite Lubricants) 
will be 3801.90.0000, Harmonized Tariff Schedule of the United States (HTS), which pro- 
vides for artificial graphite; colloidal or semi-colloidal graphite; preparations based on 
graphite or other carbon in the form of pastes, blocks, plates or other semimanufactures: 
* * * Other. The rate of duty will be 4.9 percent ad valorem. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Thomas Brady at 212-466-5744. 

ROGER J. SILVESTRI, 
Director, 
National Commodity Specialist Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY. 
US. CusToMs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:GC 959228 PH 
Category: Classification 
Tariff No. 3801.10.50, 


3801.20.00 and 3801.90.00 
Ms. KATHLEEN CRAWFORD 


MANAGER, CUSTOMS AFFAIRS 
BDP INTERNATIONAL INC 
1017 4th Avenue 

Lester, PA 19029-1813 


Re: NY 818346 modified; artificial graphite lubricant; colloidal or semi-colloidal graphite. 
DEAR MS. CRAWFORD 


On March 1, 1996, New York Ruling Letter (NY) 818346 was issued to you concerning 
“Product Type[s] A, B, [and] C (Artificial Graphite Lubricants)” from Switzerland. You 
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were advised that each of the products was classifiable in subheading 3801.90.0000, Har- 
monized Tariff Schedule of the United States (HTSUS), as other preparations based on 
graphite or other carbon. We have reconsidered this ruling and now believe that it is incor- 
rect insofar as one of the products is concerned. 


Rurte 
facts 


NY 818346 described product A as “a mixture of synthetic graphite, starch, and polyviny- 
lacetate”; product B as “a mixture of synthetic graphite, polyvinylacetate”; and product C 
as “a mixture of synthetic graphite, bentonite clay, and an ethylene oxide or propylene ox- 
ide copolymer.” In your letter of May 9, 1996, you describe the products as above, except 
that you state that product A is “a dry powder mixture”; product B is an “aqueous disper- 
sion composed of synthetic graphite, polyvinylacetate, and water”; and product C is “a dry 
powder mixture composed of synthetic graphite, bentonite, and ethylene oxide/propylene 
oxide copolymer.” You state that the foreign supplier advises that the additives to the syn- 
thetic graphite, in all cases, are stabilizing agents only which maintain the graphite par- 
ticles in suspension and prevent sedimentation of the particles or fermentation of the 
dispersion 

The subheadings under consideration are as follows: 

3801.10.50: Artificial graphite; colloidal or semi-colloidal graphite; preparations 
based on graphite or other carbon in the form of pastes, blocks, plates or 
other semimanufactures: Artificial graphite: * * * Other. 

Goods classifiable under subheading 3801.10.50 receive duty-free treatment. 

3801.20.00: Artificial graphite; colloidal or semi-colloidal graphite; preparations 
based on graphite or other carbon in the form of pastes, blocks, plates or 
other semimanufactures: * * * Colloidal or semi-colloidal graphite. 

Goods classifiable under subheading 3801.20.00 receive duty-free treatment. 

3801.90.00: Artificial graphite; colloidal or semi-colloidal graphite; preparations 
based on graphite or other carbon in the form of pastes, blocks, plates or 
other semimanufactures: * * * Other. 

The 1998 general column one rate of duty for goods classifiable under this provision is 

4.9% ad valorem 


Issue 


Whether the merchandise is classifiable as other artificial graphite in subheading 
3801.10.50, HTSUS, colloidal or semi-colloidal graphite in subheading 3801.20.00, 
HTSUS, or other preparations based on graphite or other carbon in subheading 
3801.90.00, HTSUS. 


Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRIs). GRI 1 states in 
part that, for legal purposes, classification shall be determined according to the terms of 
the headings and any relative section or chapter notes, and provided the headings or notes 
do not require otherwise, according to GRIs 2 through 6. GRI 2(b) provides that any refer- 
ence in a heading to a material or substance shall be taken to include a reference to mix- 
tures or combinations of that material or substance with other materials or substances, 
any reference to goods of a given material or substance shall be taken to include areference 
to goods consisting wholly or partly of such material or substance, and the classification of 
goods consisting of more than one material or substance shall be according to the principles 
of GRI 3. Under GRI 3(b), in pertinent part, when, by application of GRI 2(b) or for any 
other reason, goods are prima facie classifiable under two or more headings and they can- 
not be classified by reference to GRI 3(a) (by reference to the heading which provides the 
most specific description), mixtures shall be classified as if they consisted of the material 
which gives them their essential character. GRI6 provides that for legal purposes, the clas- 
sification of goods in the subheadings of a heading shall be determined according to the 
terms of those subheadings and any related subheading notes and, by appropriate substitu- 
tion of terms, to GRIs 1 through 5, on the understanding that only subheadings at the same 
level are comparable. 

The Harmonized Commodity Description and Coding System Explanatory Notes (ENs) 
constitute the official interpretation of the Harmonized System. While not legally binding 
on the contracting parties, and therefore not dispositieve, the ENs provide a commentary 
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on the scope of each heading of the Harmonized System and are thus useful in ascertaining 
the classification of merchandise. Customs believes the ENs should always be consulted. 
See T.D. 89-80, published in the Federal Register August 23, 1989 (54 FR 35127, 35128). 
EN GRI Rule 2(b)(X) provides, in part, that: 
‘Mixtures being preparations described as such in a Section or Chapter Note or 
in a heading text are to be classified under the provisions of Rule 1. 
EN 38.01 provides, in part, that: 
(1) Artificial graphite (electro-graphite) is * * * a product * * * with an apparent 
specific gravity of about 1.5 to 1.6 and a homogeneous microcrystalline structure 
which X-ray examination shows to be that of graphite. Chemical analysis confirms 
that the substance is graphite (precipitation of graphitic acid). 


* * * * * 


Artificial graphite of this heading is usually in the form of powder, flakes, blocks, 
plates, bars, rods, etc. The blocks and plates are used, after cutting and high-finish ma- 
chining (fine tolerances and appropriate surface finish), to make the brushes or other 
electrical carbon articles of heading 85.45 or parts of nuclear reactors. 


* ae * 


(2) Colloidal or semi-colloidal graphite. 

(a) Colloidal graphite consists of finely divided natural or artificial graphite in 
colloidal suspension in water or in other media (e.g., alcohol, mineral oil), to which 
may be added small quantities of other products such as tannin or ammonia for the 
purpose of stabilising the suspension. Colloidal graphite is usually semi-liquid, and is 
mainly used for the manufacture of lubricating preparations or for its high electrical 
conductivity. 

(b) Semi-colloidal graphite (i.e., graphite in semi-colloidal suspension in water 
or in other media). Semi-colloidal graphite may be used for the preparation of graph- 
ited oils or for forming graphited surfaces. 

This category covers only graphite in colloidal or semi-colloidal suspension in any 
media, the graphite being the basic constituent. 

Thus, to be classified as colloidal or semi-colloidal graphite, the merchandise must con- 
sist of graphite in colloidal suspension in water or in other media, and graphite must be the 
basic constituent. “Colloid” is defined as “a homogeneous mixture of substances, at least 
one of which is very finely dispersed”, The Encyclopedia Americana, International Ed. 
(1980), vol. 7, 260, Colloid (see also, Hawley’s Condensed Chemical Dictionary, 12th Ed. 
(1993), colloid chemistry; McGraw-Hill Encyclopedia of Science & Technology, 6th Ed. 
(1987), vol. 4, Colloid; Kirk-Othmer Encyclopedia of Chemical Technology, 4th Ed. (1993), 
vol. 6, Colloids). “Suspension” is defined as “a liquid medium containing small solid par- 
ticles that are at least 1 micron (0.00004 inch) in diameter and do not pass through filter 
paper|;] * * * [mJixtures containing solid particles that are small enough to pass through 
filter paper and that do not settle out on standing are called colloidal suspensions or sols”, 
The Encyclopedia Americana, International Ed. (1980), vol. 26, 77, Suspension (see also, 
Hawley’s Condensed Chemical Dictionary, 12th Ed. (1993), suspension “[a] system in 
which very small particles (solid, semi-solid, or liquid) are more or less uniformly dispersed 
in a liquid or gaseous medium * * *”), 

Thus, under the above definitions, for graphite to bein colloidal or semi-colloidal suspen- 
sion, the graphite, in very small particles, must be dispersed in a liquid or gaseous medium. 
This is consistent with the technical definition of colloidal and semi-colloidal graphite 
found in the Kirk-Othmer Encyclopedia of Chemical Technology (4th Ed. 1992). According 


to that text, under the heading CARBON (NATURAL GRAPHITE), Colloidal Graph- 
ite (vol. 4, at 1115): 


Colloidal graphite refers to a permanent suspension of fine, natural, or synthetic 
graphite in a liquid medium. The average particle size is about 1 um and protective 
colloids ensure permanency of the suspension. * * * The name semicolloidal is applied 
to less stable dispersions, ie [sic], those that settle more readily because of large par- 
ticle size, less effective processing, or both. 
According to all of the available information, including review by the Customs Service’s 
Office of Laboratories and Scientific Services, product B, consisting of an aqueous disper- 
sion composed of synthetic graphite, polyvinylacetate, and water, meets the above defini- 


tions. Product B is classifiable as colloidal or semi-colloidal graphite in subheading 
3801.20.00, HTSUS. 
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Products A andC, dry mixtures of, respectively, synthetic graphite, starch, and polyviny- 
lacetate, and of synthetic graphite, bentonite clay, and an ethylene oxide/propylene oxide 
copolymer, do not meet the above definitions because the graphite is not suspended in a 
liquid medium. They may not be classified in subheading 3801.20.00, HTSUS. 

Products A and C are each mixtures of artificial graphite with other materials or sub- 
stances. However, under EN GRI Rule 2(b)(X), the products may not be classified as artifi 
cial graphite, in subheading 3801.10.50, HTSUS, by virtue of GRI 2(b) or 3(b). That is, 
heading 3801 provides for “preparations based on graphite or other carbon in the form of 
pastes, blocks, plates or other semimanufactures” (emphasis added). EN GRI Rule 2(b)(X) 
states that ifa heading provides for a preparation, a mixture which is such a preparation is 
classifiable according to the terms of the heading (and any relevant section or chapter 
notes). Products A and C are such preparations (i.e., they are semimanufactures (compo- 
nents for the production of aqueous graphite dispersions such as product B) based on 
graphite in the form of mixtures). They are classifiable in subheading 3801.90.00, HTSUS, 
as other preparations based on graphite or other carbon in the form of asemimanufacture. 
The classification of products A and C in NY 818346 is unchanged. 

Holding 

Product B, an aqueous dispersion composed of synthetic graphite, polyvinylacetate, and 
water, is classifiable as colloidal or semi-colloidal graphite in subheading 3801.20.00, 
HTSUS; products Aand C, dry mixtures of synthetic graphite and other materials, areclas 
sifiable as other preparations based on graphite or other carbon in subheading 3801.90.00, 
HTSUS 
Effect on Other Rulings 

NY 818346 is MODIFIED. 

In accordance with 19 U.S.C. 625(c)(1), this ruling will become effective 60 days after its 
publication in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to 19 
U.S.C. 625(c)(1) does not constitute a change of practice or position in accordance with sec- 
tion 177.10(c)(1), Customs Regulations [19 CFR 177.10(c)(1)]. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


PROPOSED MODIFICATION OF CUSTOMS RULING LETTER 
RELATING TO TARIFF CLASSIFICATION OF CONFEC- 
TIONERS COATINGS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 
letter. 


SUMMARY: Pursuant to section 625, Tariff Act of 1930 (hereinafter re- 
ferred to as 19 U.S.C. 1625), as amended by section 623 of Title VI (Cus- 
toms Modernization) of the North American Free Trade Agreement 
Implementation Act (Pub.L. 103-182, 107 Stat. 2057), this notice ad- 
vises interested parties that Customs intends to revoke New York Rul- 
ing letter (NYRL) A80434, dated February 13, 1996, concerning the 
classification of certain confectioners coatings. 


DATE: Comments must be received on or before July 17, 1998. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 





U.S. CUSTOMS SERVICE 


Commercial Rulings Division, Ronald Reagan Building, 1300 Pennsyl- 
vania Avenue, NW, Washington, D.C. 20229. Comments submitted may 
be inspected at the Office of Regulations and Rulings. 


FOR FURTHER INFORMATION CONTACT: Norman W. King, Gen- 
eral Classification Branch, Office of Regulations and Rulings (202) 
927-1109. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

Pursuant to 19 U.S.C. 1625, this notice advises interested parties that 
Customs intends to modify a ruling pertaining to the tariff classifica- 
tion of certain confectioners coatings which held that the product was 
classified in subheading 2106.90.8200, Harmonized Tariff Schedule of 
the United States (HTSUS) (1996), as food preparations not elsewhere 
specified or included * * * other * * * containing over 10 percent by 
weight of other milk solids * * * other * * * other, with duty at the gener- 
al rate of 8.8 percent ad valorem. Customs intends to modify NYRL 
A80434, Attachment A to this document, to reflect the proper classifica- 
tion of the confectioners coatings. 

Before taking this action, consideration will be given to any written 
comments timely received. Customs proposes to classify the product as 
other food preparations not elsewhere specified or included, other dairy 
products containing over 10 percent by weight of milk solids, in sub- 
heading 2106.90.64 HTSUS, if within the quantitative limitations of 
Additional U.S. Note 10 to Chapter 4, with a 1998 general rate of duty of 
10 percent ad valorem. If the quantitative limitations of the Note have 
been reached, the product is classified in subheading 2106.90.66, 
HTSUS, with duty at the general rate of 78.7 cents per kg, plus 9.5 per- 
cent ad valorem. Proposed Headquarters Ruling Letter 960017 modify- 
ing NYRL A80434 is set forth in Attachment B to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: June 1, 1998. 


JOHN T. ROTH, 
(for John Durant, Director, 
Commercial Rulings Division, 
Office of Regulations and Rulings.) 
[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE 
New York, NY, March 6, 1996. 


CLA-2-17:RR:NC:FC:228 A80434 
Category: Classification 
Tariff No. 1704.90.5400, 
1704.90.5800 and 2106.90.8200 
AT HERRMANN 
CHLIN INC., SCHWYZ 
sse 63 
6430 Schwyz Switzerland 
Re: The tariff classification of confectioners coatings from Switzerland 
DEAR Mr. HERRMANN 

In your letter dated February 13, 1996 you requested a tariff classification ruling 

Samples and ingredients breakdowns were submitted with your letter. The samples were 
examined and disposed of. FE32E Edelweiss is an ivory-colored solid material, said to be 
composed of 50 percent sugar, 30 percent cocoa butter, 15 percent whole milk powder, 4 per- 
cent whey powder, and less than one percent of hazelnuts, lecithin, and vanillin. Edelweiss 
is put up in bars weighing 1250 grams, and used by confectioners and pastry chefs as a coat- 
ing or molding material for chocolates and other specialty items. FE51E Ultra White is a 
pale white solid, consisting of 40 percent sugar, 37 percent vegetable fat, 12 percent 
skimmed milk powder, 6 percent dextrose, 5 percent whole milk powder, and trace amounts 
of lecithin and vanillin. This product, in 2-kilogram bars, will be used as a coating for cakes, 
pastries, and confections. 

The applicable subheading for the FE32E Edelweiss, if imported in quantities that fall 
within the limits described in additional U.S. note 10 to chapter 4, will be 1704.90.5400, 
Harmonized Tariff Schedule of the United States (HTS), which provides for sugar confec- 
tionery (including white chocolate), not containing cocoa * * * other * * * dairy products 
described in additional US. note 1 to chapter 4 * * * described in additional U.S. note 10 to 
chapter 4 and entered pursuant to its provisions. The rate of duty will be 12.2 percent ad 
valorem. Ifthe quantitative limits of additional U.S. note 10 tochapter 4 have been reached, 
the product will be classified in subheading 1704.90.5800, HTS, and dutiable at the rate of 
44.9 cents per kilogram, plus 11.6 percent ad valorem. In addition, products classified in 
subheading 1704.90.5800, HTS, will be subject to additional duties based on their value, as 
described in subheadings 9904.04.59 to 9904.04.66, HTS 

The applicable subheading for the FE51E Ultra White will be 2106.90.8200, Harmonized 
lariff Schedule of the United States (HTS), which provides for food preparations not else- 
where specified or included * other * * * other containing over 10 percent by 

ht of milk solids * * * other. The rate of duty will be 8.8 percent ad valorem 
‘his ruling is being issued under the provisions of Part 177 of the Customs Regulations 
Y.ER. 177). 
copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Stanley Hopard at 212-466-5760. 
ROGER J. SILVESTRI, 
Director, 
National Commodity Specialist Division. 





U.S. CUSTOMS SERVICE 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY 
US. Customs SERVICE 
Washington, DC 
CLA-2 RR:CR:GC 960017K 
Category: Classification 
Tariff No. 2106.90.64 and 2106.90.66 
Mr. BEAT HERRMAN 
MAX FELCHLIN INC., SCHWYz 
Banhofstrasse 63 
6430 Schwyz, Switzerland 


Re: Tariff Classification of Confectioners Coatings; FE51E Ultra White; Modification of 
New York Ruling Letter (NYRL) A80434. 
DEAR SIR 

In response to your letter dated February 13, 1996, the Customs Service issued NYRI 
A80434, dated March 6, 1996, which held that one of the articles, a certain confectioners 
coating from Switzerland known as FE51E Ultra White, was classified in subheading 
2106.90.8200, Harmonized Tariff Schedule of the United States (HTSUS) (1996), as food 
preparations not elsewhere specified or included * * * other * * * containing over 10 per 
cent by weight of other milk solids * * * other * * * other, with duty at the general rate of 8.8 
percent ad valorem. This letter is to inform you that NYRL A80434 no longer reflects the 
views of the Customs Service. The following represents our position 
Facts: 

FE51E Ultra White is described as a pale white solid material, composed of 40 percent 
sugar, 37 percent vegetable fat, 12 percent skimmed milk powder, 6 percent dextrose, 5 per- 
cent whole milk powder, and trace amounts of lecithin and vanillin. The product was put up 
in 2-kilogram bars, and sold to pastry chefs and confectioners, to be used as a coating for 
their wares. 

Issue: 


The issue is whether the merchandise described is more specifically provided for in sub- 
headings 2106.90.64 and 2106.90.66, HTSUS, rather than in subheading 2106.90.8200. 


Law and Analysis: 
Additional U.S. Note 1 of Chapter 4, HTSUS states that: 


For the purposes of this schedule, the term “dairy products described in additional 
U.S. note 1 to chapter 4” means any of the following goods: malted milk, and articles of 
milk or cream (except (a) white chocolate and (b) inedible dried milk powders certified 
to be used for calibrating infrared milk analyzers); articles containing over 5.5 percent 
by weight of butterfat which are suitable for use as ingredients in the commercial pro- 
duction of edible articles (except articles within the scope of other import quotas pro- 
vided for in additional U.S. notes 2 and 3 to chapter 18); or, dried milk, whey or 
buttermilk (of the type provided for in subheadings 0402.10, 0402.21, 0403.90 or 
0404.10) which contains not over 5.5 percent by weight of butterfat and which is mixed 
with other ingredients, including but not limited to sugar, if such mixtures contain 
over 16 ——— milk solids by weight, are capable of being further processed or mixed 
with similar or other ingredients and are not prepared for marketing to the ultimate 
consumer in the identical form and package in which imported. 


Subheadings 2106.90.64 and 2106.90.66, HTSUS, provide for food preparations not else- 
where specified or provided for, other dairy products described in Additional U.S. Note 1 to 
Chapter 4. A “dairy product described in additional U.S. Note 1 to Chapter 4” may be an 
article falling into any of three classes of merchandise described therein: malted milk and 
articles of milk or cream, certain articles containing over 5.5 percent butterfat, and, what is 
relevant here, “dried milk, whey or buttermilk (of the type provided for in subheadings 
0402.10, 0402.21, 0403.90, or 0404.10) which contains not over 5.5 percent by weight of 
butterfat and which is mixed with other ingredients, including but not limited to sugar, if 
such mixtures contain over 16 percent milk solids by weight, are capable of being further 
processed or mixed with similar or other ingredients and are not prepared for marketing to 


the ultimate consumer in the identical form and package in which imported.” FE51E Ultra 
White falls into this third category of articles. 
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Ultra White is composed of dried skimmed milk powder, a product of subheading 
is mixed with other ingredients. It contains over 16 percent milk solids by 
*rcent skimmed milk powder and 5 percent whole milk powder), is capable of 
her processed or mixed with similar or other ingredients, and is not prepared for 
ltimate consumer in the identical form and package in which imported 
le of being further processed * * *”, “prepared for marketing to the ulti 
”, and “ultimate consumer”, are defined in Section IV, Additional U.S 
and (d), HTSUS. Those definitions are applicable for FE51E Ultra White. 
‘capable of being further processed ” because it is a solid material, and 
ito change it toa fluid consistency before it be used. It is, therefore, “in such 
is to be subject to any additional preparation, treatment or manufacture 
t prepared for marketing to the ultimate consumer because it will be sold to 
y chefs and confectioners, neither of which are considered an “ultimate consumer” by 
yn IV, Additional U.S. Note 2(d), HTSUS. 
I gs 2106.90.64 and 2106.90.66 fall under the superior heading for “other, dairy 
cts described in Additional U.S. Note 1 to Chapter 4.” In contrast, 2106.90.82, is the 
1al subheading under an “other other” subheading. Clearly, 2106.90.64 and 
).90.66 are the more demanding, and therefore. If the product meets the requirements 


classification in either of these two subheadings, it must be classified there and we be 


15 1E Ultra Whi I 
ir other dairy products containing over 10 percent by weight of milk 
solids, in subheading 2106.90.64, HTSUS, if within the quantitative limitations of Addi 
tional U.S. Note 10 to Chapter 4, with a 1998 general rate of duty of 10 percent ad valorem 
If the quantitative limitations of the Note have been reached, the product is classified in 
subheading 2106.90.66, HTSUS, with duty at the general rate of 78.7 cents per kg, plus 9.5 
valorem 


te, as described, is classified as other food preparations not elsewhere 
specified or included, 


nercent 
percent ¢ 


id 
NYRL A80434 is modified 


JOHN DURANT 
Director, 
Commercial Rulings Division, 
f Regulations and Rulings 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 98-65) 


ANHYDRIDES & CHEMICALS, INC., PLAINTIFF v. 
UNITED STATES, DEFENDANT 


Court No. 92-08-00580 
(Dated May 19, 998) 


JUDGMENT ORDER 


GOLDBERG, Judge: In accordance with the decision (Dec. 3, 1997) and 
mandate (Apr. 9, 1998) of the United States Court of Appeals for the Fed- 
eral Circuit, Appeal No. 96-1344, reversing this Court’s decision in An- 
hydrides & Chemicals, Inc. v. United States,20CIT__, Slip Op. 96-49 
(Mar. 7, 1996) (“Anhydrides”), it is hereby 

ORDERED that the portion of this Court’s Opinion and Order in Anhy- 
drides, holding that Customs properly classified succinic anhydride 
made from maleic anhydride under HTSUS subheading 2917.19.27 is 
vacated; and it is further 

ORDERED that Customs shall reliquidate the aforementioned subject 
merchandise under HTSUS subheading 2917.19.50 in accordance with 
the Federal Circuit’s decision and mandate. Customs shall refund all ex- 
cess duties paid with interest as provided by law. 
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(Slip Op. 98-66) 


UNITED STATES, PLAINTIFF v. JOSEPH ALMANY, D/B/A J.A. IMPORTS, AND 
DAVID JORDAN, INC., AND FAR WEST INSURANCE CO., DEFENDANTS 


FAR WEST INSURANCE CoO. CROSS-CLAIMANT v. JOSEPH ALMANY, D/B/A 
J.A. IMPORTS, AND DAVID JORDAN, INC., CROSS-DEFENDANTS 


Court No. 96-02-00384 


(Dated May 19, 1998) 


ORDER 


MusGRAVE, Senior Judge: In light of defendant Joseph Almany’s re- 
cent request for Substitution of Attorney to remove David K. Geren, the 
Court now issues this Order rescinding its previous Order to Show 
Cause for a contempt hearing. See Slip Op. 98-52 (April 21, 1998) (or- 
dering a hearing for Joseph Almany and David Jordan, Inc.’s attorney, 
David K. Geren, to show cause why he should not be held in contempt). 
The Court recognizes that, while the Substitution of Attorney request is 
not in strict compliance with Form 12 as required by USCIT R. 75, David 
K. Geren is no longer the attorney of record in this case. The Court ac- 
knowledges that the conduct of Mr. Geren up to this point has been un- 
acceptable but wishes to move this case forward. Therefore the Court 
requires the submission of a duly executed Substitution of Attorney re- 
quest pursuant to USCIT R. 75, and it is hereby 

ORDERED that the Order to Show Cause contempt hearing scheduled 
to occur before this Court on June 5, 1998, at 10:00 a.m. in Courtroom 
Two of the United States Court of International Trade, One Federal Pla- 
za, New York, New York is canceled; and it is further 

ORDERED that the Substitution of Attorney by defendant Joseph 
Almany and David Jordan, Inc. be re-submitted in compliance with US- 
CIT R. 75 and USCIT Form 12. 





U.S. COURT OF INTERNATIONAL TRADE 


(Shp Op. 98-67) 


UNITED STATES SHOE CORP ET AL., PLAINTIFFS v. 
UNITED STATES, ET AL., DEFENDANTS 


Court No. 94—11-00668 
(Dated May 20, 1998) 


ORDER 


RESTANI, Judge: A. Plaintiff herein is allowed until June 1, 1998 to 
submit an order settling the amount of interest and/or costs owing in 
this action. 

B. By June 1, 1998, proceeding in general chronological order of filing, 
the United States shall select an appropriate case for the entry of judg- 
ment with interest, shall notify plaintiff in that case, and shall submit a 
proposed judgment form to the court by that date. Plaintiff may submit 
comments on the proposed judgment within three days thereafter. The 
briefs and opinion on the issue of interest filed in this case will be 
deemed filed in the newly selected case. 

C. The stay of December 5, 1995 is lifted only as follows: 

1. Amendments to unanswered complaints may be filed without mo- 
tion to amend such complaints to correct errors or to add new claims. 

2. Voluntary dismissals by plaintiffs may be filed. 

3. Swisher v. United States, No. 95-03-00322 and Stone Container v. 
United States, No. 96-10-02366 may proceed. The United States is 
deemed to have answered the complaints denying the allegations there- 
of and raising the defense of the statute of limitations set forth in 28 
U.S.C. § 2636(i) (1994). Plaintiffs will submit motions for summary 
judgment by June 18, 1998. Response time will run from this date. Ami- 
cus briefs on behalf of plaintiffs may be filed by June 26, 1998. A copy of 
this order shall be placed in the respective case files. 

4. By June 19, 1998, the United States will file with the court a report 
on a random sampling of cases to determine what documentation re- 
sults from queries to Customs’ record-keeping system on particular 
cases. 

5. The court will accept suggested plaintiffs’ plans for general claim 
disposition, without legal argument. It is likely that a plan agreed upon 
by a number of plaintiffs will have greater impact. It is suggested that 
plaintiffs delay filing until the government’s random sampling of docu- 
mentation is completed so that the plan may respond to the results. 

The court likely in early July will publish for comment a general claim 
disposition proposal. 
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(Slip Op. 98-68) 


AMERICAN MOTORISTS INS. CoO., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 94-07-00389 


motion for summary judgment granted. Defendant shall pay to plaintiff in- 
31,483.38 in accordance with 28 U.S.C. § 2644 (1994).] 


Decided May 21, 1998 


idson (Harvey A. Isaacs, Brien S. Goldstein, Laurence M. Friedman 


h, Civil Division, Department of Justice, Jeanne E. Davidson, Assistant 
hael Harvey); Darlene Stephens, General Attorney, U.S. Customs Service, 
; - f : 
counsel, for defendant 


MEMORANDUM OPINION 

DiCaRLO, Senior Judge: Plaintiff has moved for summary judgment 
on the issue of whether it is entitled to interest on duties paid after the 
statute of limitations governing collection of those duties had allegedly 
run. Customs has refunded the payment in question, but argues that 
plaintiff is not entitled to interest. For the reasons given below, plain- 
tiffs motion is granted and defendant’s motion for summary judgment 
is denied 


BACKGROUND 

The following facts are not in dispute. Polymembrane Systems, Inc., 
an importer of roofing materials, imported certain single-ply membrane 
roofing sheets between September 7, 1982 and October 21, 1985. Cus- 
toms discovered in December 1984, at the latest, that Polymembrane 
had fraudulently undervalued those entries. Customs issued a penalty 
claim and a demand for additional duties against Polymembrane. Poly- 
membrane did not pay, and subsequently became insolvent. On August 
18, 1989, Customs issued a demand against plaintiff as surety for the 
additional duties owed. See 19 U.S.C. § 1592(d) (1988) (recovery of law- 
ful duties lost through fraud or negligence); 19 C.F R. § 162.79b (1989) 
(recovery of actual loss of duties). 

A demand for additional duties under 19 U.S.C. § 1592(d) is subject to 
review on written application to the Commissioner of Customs. 19 
C.FR. § 162.79b. At plaintiff's request, Customs conducted such a re- 
view, ultimately reducing the amount of duties assessed. It then issued 
an amended demand letter on December 14, 1989. Plaintiff did not send 
payment. 

Customs repeated its demand for additional duties on March 5, 1993, 
more than eight years after discovering Polymembrane System’s fraud, 
and again on September 27, 1993. Defendant acknowledges that the 
statute of limitations had by then expired. (Def.’s R. Supp. Cross-Mot. J. 
on Pleadings at 2.) Under threat of administrative sanctions, on October 
8, 1993 American Motorists paid the $131,483.38 demanded. It is undis- 
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puted that the entire amount assessed was a demand for duties under 19 
U.S.C. §1592(d), and not a monetary penalty for fraud or negligence un- 
der 19 U.S.C. §1592(c). Cf Trayco, Inc. v. United States, 994 F.2d 832, 
835-36 (Fed. Cir. 1993) (Court of International Trade has nojurisdiction 
over civil actions to obtain refunds of fraud penalties). 

Plaintiff brought this action seeking a refund on the grounds that the 
statute of limitations barred Customs from demanding payment in 
1993. The court stayed the action pending the Federal Circuit’s decision 
in United States v. Hanover Ins. Co., 82 F.3d 1052 (Fed. Cir. 1996), which 
held that Customs may not use the threat of administrative sanctions to 
enforce a time-barred claim. After the Hanover decision, Customs is- 
sued a refund to American Motorists on January 22, 1997, but main- 
tained that it was not liable for interest on the refunded amount. As part 
of asettlement agreement, the parties have requested that the court de- 
cide the question of defendant’s liability for interest. 


DISCUSSION 


As apreliminary matter, the court notes that it has jurisdiction under 
19 U.S.C. § 1581(a) (1994) (contesting denial of a protest), rather than 
19 U.S.C. § 1581(i) (1994) (residual jurisdiction), for the reasons given 
below. 


I. 


Interest is not recoverable in a suit against the United States “in the 
absence of an express waiver of sovereign immunity from an award of 
interest.” Library of Congress v. Shaw, 478 U.S. 310, 311 (1986). One 
such waiver may be found in 28 U.S.C. § 2644, which states that 


If, in a civil action in the Court of International Trade under [28 
U.S.C. § 1581(a)], the plaintiff obtains monetary relief by a judg- 
ment or under a stipulation agreement, interest shall be allowed at 
an annual rate established under section 6621 of the Internal Reve- 
nue Code of 1986. Such interest shall be calculated from the date of 
the filing of the summons in such action to the date of the refund. 


28 U.S.C. § 2644 (1994). The unambiguous language of the statute pro- 
vides that a successful plaintiff in a § 1581(a) action is entitled to inter- 
est in all cases, whether relief results from a judgment on the merits or 
from an agreement between the parties in lieu of litigation. There is no 
requirement that the stipulation agreement contain an admission of 
government liability. 

Defendant argues that it is not liable for interest because this is not a 
§ 1581(a) action. 28 U.S.C. § 1581(a) grants jurisdiction to this court 
over civil actions contesting the denial of a protest under 19 U.S.C. 
§ 1514. The relevant provisions of that section state that 


decisions of the Customs Service, including the legality of all orders 
and findings entering into the same, as to [actions specifically listed 
in § 1514(a)(1-7)] shall be final * * * unless a protest is filed * * * or 
unless a civil action contesting the denial of a protest, in whole or in 
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part, is commenced in the United States Court of International 

Trade[.] 
19 U.S.C. § 1514(a) (1994). Thus, for American Motorists to be entitled 
to interest on the refunded payment, it must show that this action falls 
under 19 U.S.C. § 1514(a). Specifically, it must show that (1) Customs 
made a decision falling within one of the categories listed in 
§ 1514(a)(1-7); (2) plaintiff protested that decision; and (3) Customs de- 
nied the protest. 


I] 

lhe “decision” in question is the decision to demand payment in Cus- 
toms’ final letter of September 27, 1993, which threatened to impose 
sanctions against American Motorists unless Customs received pay- 
ment within two weeks. Plaintiff attempted to protest that decision at 
the time of payment. Letter of George J. Weise, Commissioner of Cus- 
toms, to Tompkins & Davidson, at 1 (May 31, 1994). The Commissioner 
of Customs, however, rejected plaintiff's submission “as a non-protest- 
able matter.” Jd. The issue, then, is whether Customs’ September 27 
1993 letter was “protestable,” meaning that it fell within one of the cate- 
gories listed in § 1514(a)(1-7). See Playhouse Import & Export, Inc. v. 
United States, 18 CIT 41, 44, 843 F Supp. 716, 719 (1994) (seven catego- 
ries in § 1514(a) are exclusive sources of jurisdiction over protests). 

Plaintiffargues that the correct category is § 1514(a)(3), which autho- 
rizes protests of decisions relating to “all charges or exactions of whatev- 
er character within the jurisdiction of the Secretary of the Treasury[.]” 
19 U.S.C. § 1514(a)(3). An “exaction” is a “wrongful demand for pay- 
ment under color of official authority, where no payment is due[.]” Syva 
Co. v. United States, 12 CIT 199, 202, 681 F Supp. 885, 888 (1988) (quot- 
ing Webster’s Third New Int'l Dictionary 1178 (1981)); Carlingswitch, 
Inc. v. United States, 85 Cust. Ct. 63, 66, 500 F. Supp. 223, 226-27 (1980) 
(quoting Black’s Law Dictionary (4th ed. 1968)), aff'd, 651 F.2d 768 
(C.C.PA. 1981). Plaintiff claims that Custom’s demand was an exaction 
because the statute of limitations had run and American Motorists was 
no longer liable for § 1592(d) duties. 

Defendant disagrees, claiming that a demand for ordinary duties un- 
der 19 U.S.C. § 1592(d) is not an exaction, even if the statute of limita- 
tions bars judicial enforcement of the demand. See Playhouse Import & 
Export, 18 CIT at 45, 843 F Supp. at 720 n.9 (quoting Carlingswitch, 85 
Cust. Ct. at 66, 500 F Supp. at 227 (demand for payment of ordinary cus- 
toms duties is neither a charge nor an exaction)). Defendant also states 
that no other category listed in § 1514(a)(1-7) applies here. Therefore, it 
argues, Customs’ September 27, 1993 letter was not protestable. 

Defendant’s position is contrary to the holding in United States v. 
Hanover Ins. Co., 82 F.3d 1052 (Fed. Cir. 1996). Hanover held that it was 
not lawful for Customs to resort to threats of administrative action to 
enforce a time-barred claim. Jd. at 1055-56. It follows that Customs does 
not have the authority to enforce a formerly valid demand for additional 
duties once the relevant statute of limitations has expired. A timely de- 
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mand for payment of duties is neither a charge nor an exaction, but an 
untimely demand is outside the scope of Custom’s authority, and is 
therefore unlawful. If Customs’ claim for additional duties was time- 
barred on September 27, 1993, as plaintiff alleges, then Customs’ final 


letter demanding payment was a wrongful exaction, protestable under 
§ 1514(a)(3). 


Il. 


Custom’s right to enforce payment of additional duties expired in De- 
cember 1990. At the time this case was brought, the five-year statute of 
limitations governing enforcement of § 1592(c) penalties did not apply 
to actions to recover § 1592(d) duties. United States v. Jac Natori Co., 
Ltd., 108 F.3d 295, 298-99 (Fed. Cir. 1997) (discussing 19 U.S.C. § 1621 
(1988)). There was, however, a statute of limitations that did apply. Any 
action for money damages brought by the United States and founded 
upon acontract is barred unless filed within 1) six years after the right of 
action accrues, or 2) one year after final decisions have been rendered in 
applicable administrative proceedings, whichever is later. 28 U.S.C. 
§ 2415(a) (1988). Section 2415(a) governs actions brought by Customs 
on a bond agreement. United States v. Cocoa Berkau, Inc. , 990 F.2d 610, 
612-13 (Fed. Cir. 1993); United States v. Commodities Export Co., 972 
F.2d 1266, 1270 (Fed. Cir. 1992) (§ 2415(a) applied in actions to recover 
unpaid liquidated damages); see also Hanover, 82 F.3d 1052 (applying 
§ 2415(a) to action to recover unpaid antidumping duties). Customs’ 
right of action accrued no later than December 1984, when Polymem- 
brane System’s fraud was discovered, and administrative review of the 
additional duties assessed concluded in December 1989. Thus, under ei- 
ther prong of § 2415(a), Customs could no longer enforce its claim 
against plaintiff after December 1990. 

Once the statute of limitations expired, Customs no longer had a right 
to demand payment of additional duties. Any further attempt to do so 
was merely a “wrongful demand for payment under color of official au- 
thority, where no payment [was] due.” Syva, 12 CIT at 202, 681 F Supp. 
at 888. Customs’ September 27, 1993 letter demanding payment was 


thus a wrongful exaction, and as an exaction it was protestable under 
§ 1514(a)(3). 


CONCLUSION 


In short, Customs’ decision to demand payment in September 1993 
was protestable. Plaintiff protested that decision at the time of pay- 
ment, and Customs denied the protest. Plaintiff subsequently oftained 
monetary relief through a settlement agreement, in the form of a re- 
fund. As all of the requirements of 28 U.S.C. § 2644 appear to have been 
satisfied, plaintiff is clearly entitled to interest on the refunded amount. 

Plaintiff's motion for summary judgment on the issue of defendant’s 
liability for interest is therefore granted. Defendant shall pay to plaintiff 
interest on the amount of $131,483.38 according to the terms of 28 
US.C. § 2644 (1994). 
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MEMORANDUM OPINION 

DiCaRLoO, Senior Judge: This action is before the court on cross-mo- 
tions for summary judgment. Plaintiff challenges the United States 
Customs Service tariff classification of ceramic raised pavement mark- 
ers under the Harmonized Tariff Schedule of the United States 
(“HTSUS”) subheading 6908.90.00 as “Glazed ceramic flags and pav- 
ing, hearth or wall tiles * * *: Other” subject to a duty rate of 19 percent 
ad valorem. HTSUS § XIII, ch. 69 (Supp. 1 1993 & Supp. 2 1994). 

Plaintiff seeks summary judgment under U.S. Ct. Int’] Trade R. 56(a) 
in favor of its claimed classification of the markers under HTSUS sub- 


heading 6905.90.00 as “Roofing tiles * * * and other ceramic construc- 
tional goods: Other” at 4.9 percent ad valorem, or, in the alternative, 
under subheading 6909.19.50 as “Ceramic wares for laboratory, chemi- 


cal or other technical uses * * *: Other: Other” at 8 percent ad valorem, 
or, in a second alternative, under subheading 6914.90.00 as “Other ce- 
ramic articles: Other” at 8 percent ad valorem. Id. 

Defendant moves for summary judgment sustaining Customs’ classi- 
fication. 


The Court has jurisdiction under 28 U.S.C. § 1581(a) (1994). 


BACKGROUND 
1. Subject Merchandise: 

Apex Universal, Inc. (“Apex”) imports ceramic raised pavement 
markers from Taiwan through the port of Los Angeles. The pavement 
markers range in base size and shape from 4-inch diameter circular to 
4-inch_by 6-inch rectangular with either pyramidal or rounded upper 
surfaces. All markers are less than 3.2 centimeters in thickness. They 
are made of clay or a mixture of clay and other ceramic materials, witha 
glazed face, and fired above red heat to a temperature sufficiently high 
to produce specific physical properties and characteristics, including the 
ability to withstand weights of 1,000 pounds or more. The finished 
markers are cemented to road surfaces at fixed intervals to demarcate 


lanes, cross walks, turn lanes and shoulders. The markers are designed 
to alert drivers to roadway boundaries. 
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2. Parties’ Claims: 

The tiles at issue are commonly known in trade or commerce as 
“Bott’s dots” (named after their inventor) or “pavement markers.” As 
there is no HTSUS provision for ceramic pavement markers, Customs 
classified the tiles as ceramic paving tiles. The parties disagree on the 
meaning of the term “paving tile” and whether the imported markers fit 
within the meaning of the term as used in the HTSUS. 

Plaintiff argues that the markers are not paving tiles because 1) they 
are not used to cover a surface, but are placed at intervals along the edge 
of roadway lanes; and 2) they are not thin and flat, but are convex or 
spheroidal in shape. Plaintiff claims that, because the markers become 
part of the roadway surface, they should be considered “constructional 
goods.” In the alternative, plaintiff argues that the markers should be 
classified as “ceramic wares for technical uses” because they serve a 
safety function in keeping drivers alert and aware of roadway bounda- 
ries. Ina second alternative, plaintiff argues that the markers should be 
classified in the basket provision for “other ceramic articles.” 

Defendant responds that 1) tiles need not cover a surface in its entire- 
ty and 2) it is the function of the tiles that governs their classification, 
not their shape. Defendant argues that the pavement markers were cor- 
rectly classified as “ceramic paving tiles” because they are consistent 
with the HTSUS definition of paving tiles in terms of size, shape, 
manufacture, and function. 

3. Relevant HTSUS Provisions: 

Apex imported the merchandise in 1993 and 1994. The relevant 

HTSUS provisions in effect during that time read as follows: 


Customs’ classification: 
6908 Glazed ceramic flags and paving, hearth or wall 
tiles; glazed ceramic mosaic cubes and the like, 


whether or not on a backing: 
6908.90.00 Other 


Plaintiff’s alternatives: 

6905 Roofing tiles, chimney pots, cowis, chimney lin- 
ers, architectural ornaments and other ceramic 
constructional goods: 

6905.90.00 Other 

6909 Ceramic wares for laboratory, chemical or other 
technical uses; ceramic troughs, tubs and simi- 
lar receptacles of a kind used in agriculture; ce- 
ramic pots, jars and similar articles of a kind 
used for the conveyance or packing of goods: Ce- 
ramic wares for laboratory, chemical or other 
technical uses: 

6909.19.50 Other: Other 

6914 Other ceramic articles: 

6914.90.00 Other 


HTSUS § XIII, ch. 69 (Supp. 1 1993 & Supp. 2 1994). 
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Classification of merchandise under the HTSUS is carried out in ac- 
cordance with the General Rules of Interpretation. HTSUS General 
Rule of Interpretation 1 provides that “classification shall be deter- 
mined according to the terms of the headings and any relative section or 
chapter notes|[.]” Jd., Gen. R. Interpretation 1. 

The term “tile” is not fully defined in the tariff schedule. The HTSUS 
specifies only the thickness of the article to be classified: “[flor the pur- 
poses of headings 6905, 6907 and 6908, the term “tiles” does not include 
any article 3.2 cm or more in thickness.” Jd. § XIII, ch. 69 Additional 
Note 4. The parties do not dispute the fact that the pavement markers 
are less than 3.2 cm thick. 

The Harmonized Commodity Description and Coding System Ex- 
planatory Notes, which are the official interpretation of the Harmo- 
nized System by the Customs Co-operation Council (now the World 
Customs Organization), state the following descriptions for heading 
69.07: 

[Cjeramic flags and tiles * * * commonly used for paving or for fac- 
ing walls, hearths, etc * * *. 

Flags and paving, hearth or wall tiles are thinner in relation to 
their surface dimensions than are building bricks. * * * [F]lags and 
tiles are more especially intended for fixing by cement, adhesive or 
by other means to the surface of existing walls, etc. They * * * are 
usually flat and * * * are designed to be placed side by side without 
overlapping. Flags are larger than tiles and are usually rectangular; 
tiles may be of other geometric shapes (hexagonal, octagonal, etc.). 
Tiles are mainly used for facing walls, mantelpieces, hearths, floors 
and paths * * *. 

Certain ceramic tiles are used solely for paving; unlike bricks, 
they are usually cubic or in the form of truncated pyramids. * * * 

The classification of goods in this heading is therefore deter- 


mined by their shape and size, rather than by their composition 


He * * * * * * 


Subject to the above conditions, the heading also includes: 
(1) Bordering, capping, skirting, frieze, angle, corner or oth- 


er fitting tile pieces employed for finishing off the facing, pav- 
ing, etc., work. 


3 Customs Co-operation Council, Harmonized Commodity Description 
and Encoding System: Explanatory Notes § XIII, ch. 69, heading 69.07 
(1st ed. 1986) [hereinafter Expl. Notes]. Heading 6908 covers “those ar- 
ticles of the previous heading [69.07] which have been glazed, frequently 
after some form of decoration[.]” Id. heading 69.08. 


STANDARD OF REVIEW 


The meaning of a tariff term is a question of law. Totes, Inc. v. United 
States, 69 F.3d 495, 497-98 (Fed. Cir. 1995). Where, as in this case, there 
are no material facts in dispute and only questions of law remain, no def- 
erence attaches to Customs’ classification decision, Rollerblade, Inc. v. 
United States, 112 F.3d 481, 484 (Fed. Cir. 1997). 
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Where the meaning of a tariff term is at issue, the Court must deter- 
mine its proper meaning and “whether the merchandise at issue comes 
within the description of such [term] as properly construed.” Sports 
Graphics, Inc. v. United States, 24 F.3d 1390, 1391 (Fed. Cir. 1994). The 
court must consider “whether the government’s classification is cor- 
rect, both independently and in comparison with the importer’s alterna- 
tive.” Jarvis Clark Co. v. United States, 733 F.2d 873, 878 (Fed. Cir. 
1984). 

When atariff term is not defined in either the statute or by legislative 
history, its correct meaning is the common meaning understood in trade 
or commerce. See Schott Optical Glass, Inc. v. United States, 612 F.2d 
1283, 1285 (C.C.PA. 1979). The court may rely upon its own under- 
standing of terms used and may consult standard lexicographic and 
scientific authorities, dictionaries, and other reliable sources of infor- 
mation to determine their common meaning. Medline Indus., Inc. v. 
United States, 62 F.3d 1407, 1409 (Fed. Cir. 1995); Lynteg, Inc. v. United 
States, 976 F.2d 698, 697 (Fed. Cir. 1992). The court also may refer to the 
Explanatory Notes of a tariff subheading, which do not constitute con- 
trolling legislative history but nonetheless are intended to clarify the 
scope of HTSUS headings and offer guidance in interpreting headings 
and subheadings. Mita Copystar America v. United States, 21 F.3d 1079, 
1082 (Fed. Cir. 1994). 


DISCUSSION 
1. Summary Judgment: 


Summary judgment “shall be rendered forthwith if the pleadings, de- 
positions, answers to interrogatories, and admissions on file, together 
with the affidavits, if any, show that there is no genuine issue as to any 
material fact and that the moving party is entitled to a judgment as a 
matter of law.” U.S. Ct. Int’] Trade R. 56(d); see Anderson v. Liberty 
Lobby, Inc., 477 U.S. 242, 247-48 (1986); Texas Apparel Co. v. United 
States, 12 CIT 1002, 1004, 698 FSupp. 932, 934 (1988), aff'd, 883 F.2d 66 
(Fed. Cir. 1989). 

Both parties submitted statements of undisputed facts pursuant to 
USCIT Rule 56(i). The only material dispute is a question of law regard- 
ing the meaning of various tariff terms and the scope of competing tariff 
provisions. Because there are no genuine disputes over material facts, 
this case is ripe for summary judgment. See, e.g., Anderson, 477 U.S. at 
247-48; Celotex Corp. v. Catrett, 477 U.S. 317, 327 (1986); Sweats Fash- 
ions, Inc. v. Pannill Knitting Co., 833 F.2d 1560, 1562-1563 (Fed. Cir. 
1987). 


2. Classification as “Ceramic Paving Tile”: 

According to defendant, the markers meet HTSUS requirements for 
paving tiles. Defendant argues that the Explanatory Notes say only that 
tiles are “usually” flat. In addition, the tiles may be used to cover part of 
a surface, they need not cover an entire surface. 
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NI 


Defendant notes that the cases cited in plaintiff's briefs predate the 
invention of the pavement markers at issue here and, further, that nei- 
ther case suggests that tiles must cover a surface in its entirety. See 
United States v. Davis, 54 F. 147, 149 (8th Cir. 1893) (“tile” means a cov- 
ering; pieces of marble properly classified as tiles because intended to 
form mosaic pavement); Los Angeles Tile Jobbers, Inc. v. United States, 
59 Cust. Ct. 256, C.D. 3132 (1967) (spheroidal pieces of glass not “col- 
ored mosaic tiles” because not thin or flat plate or slab). Defendant adds 
that an 1892 case relied upon by the Davis court relied on testimony that 
paving tiles are baked hard to stand the wear and tear of being walked 
and trod upon. See Rossman v. Hedden, 145 U.S. 561, 564 (1892). Thus, 
according to defendant, the crucial characteristic of the markers is that 
they are strong enough to walk on, in accordance with the common un- 
derstanding of tiles as “suitable for and intended to be used as a covering 
for a floor, a pavement, or the like.” Davis, 54 F. at 151. 

The Explanatory Notes state that “classification of goods in this head- 
ing [69.07] is * * * determined by their shape and size, rather than by 
their composition[.]” Expl. Notes heading 69.07, para. 4. The Notes fur- 
ther state that tiles are used mainly for facing walls, floors and paths. Id. 
para. 2. Dictionary entries indicate that tiles are used to cover roofs, line 
ovens or walls, and pave floors. See, e.g., 18 Oxford English Dictionary 
86 (2d. ed. 1989) (“A thin slab of burnt clay, shaped according to the pur- 
pose for which it is required; * * * flat for lining ovens, etc.; flat, usually 
glazed * * * when used to pave floors, or line walls, fire-places, etc.”); 
Webster’s Third New International Dictionary 2,393 (unabridged 1993) 
(“flat or curved piece of fired clay, stone, concrete, or other material used 
esp. for roofs, floors, or walls and often for such work of an ornamental 
nature”) 

A surface may be “covered” in the sense of tiles being “placed on or 
often over the whole surface of: [to] envelop, film, coat” or in the sense of 
tiles appearing “here and there on the surface of: [to] dot or dapple.” 
Webster’s at 524 (definitions 4a & 4c of verb “to cover”). As defendant 
notes, the HTSUS states only that tiles usually cover a surface. In fact, 
tiles may be used to create a finished edge for a main surface. Expl. Notes 
heading 69.07, para. 6. Tiles also may be used for ornamentation. Orna- 
mentation is defined as a “decorative device: embellishment.” Webster’s 
at 1,592. In this case, the markers are intended for functional rather 
than decorative use. 

The pavement markers do not fit within the shape or functional pa- 
rameters for paving tiles. While they meet the statutory criterion for 
thickness (i.e., they are less than 3.2 centimeters in thickness), they 
have convex, rather than flat upper surfaces, as would be appropriate 
for paving tiles. The markers are not used to “cover,” “line,” “face,” or 
otherwise create a tiled surface; rather, they are attached to an existing, 
paved surface. Nor are the markers designed to “finish off” the edging of 
a paved surface; they are not placed at the very edge of a roadway, but are 
placed to create a warning before a vehicle approaches the edge. Fur- 
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thermore, they are not placed side by side, but are placed at intervals to 
create a linear, raised texture that disrupts an existing surface in order 
to demarcate roadway boundaries. While the markers are, indeed, 
strong enough to walk on—in fact, as defendant notes, they are strong 
enough to drive over—they are not suitable for paving a floor, a pedes- 
trian pathway or a vehicular roadway according to the customary usage 
of paving tiles. For these reasons, the Court finds that the pavement 
markers are not classifiable as “paving tiles” under HTSUS heading 
6908. 

3. Classification as “Other Constructional Goods”: 

Plaintiff argues that the pavement markers should be considered 
“other constructional goods” under HTSUS 6905.90.00 rather than 
“paving tiles” because they are designed to be used in the construction 
of roadways and, in some states, are a mandatory component of roadway 
construction. The Court disagrees. 

Under the rule of ejusdem generis, constructional goods under 
HTSUS heading 6905 are limited to those used in the construction of ar- 
chitectural structures such as buildings and similar edifices—not road- 
ways. Ejusdem generis, meaning “of the same kind,” dictates that 
“where an enumeration of specific things is followed by a general word 
or phrase, the general word or phrase is held to refer to things of the 
same kind as those specified.” Sports Graphics, 24 F.3d at 1392 (citation 
omitted). In classification cases, “eyusdem generis requires that the im- 
ported merchandise possess the essential characteristics or purposes 
that unite the articles enumerated eo nomine in order to be classified un- 
der the general terms.” Id.; Totes, Inc. v. United States, 18 CIT 919, 
923-24, 865 F. Supp. 867, 871 (1994) (citing Sports Graphics), aff'd, 69 
F.3d 495 (Fed. Cir. 1995). 

The Explanatory Notes for this heading refer to items “which, like 
bricks, are used in constructional or building work.” Expl. Notes head- 
ing 69.05. Examples enumerated in heading 6905 include “roofing tiles, 
chimney pots, cowls, chimney liners, architectural ornaments and other 
ceramic constructional goods[.]” HTSUS heading 6905. Despite the fact 
that the notes refer to “constructional or building work,” the enumer- 
ated list suggests that goods under this heading are either 1) an integral 
element for the creation of a building structure, or 2) an item attached to 
an already completed building structure for either a decorative or a 
functional purpose. 

The pavement markers are designed specifically to be attached to a 
finished road surface. They are not intended for use in building 
construction. Under the rule of ejusdem generis, then, the markers do 
not fit within the meaning of HTSUS heading 6905. 


4. Classification for “Laboratory, Chemical or Other Technical Uses”: 
Plaintiff argues in the alternative that the markers should be classi- 
fied as “Ceramic wares for laboratory, chemical or other technical uses 
* * * Other * * * Other” under HTSUS subheading 6909.19.50. Plaintiff 
claims that the category is sufficiently broad to include the markers, 
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which are used for the technical purpose of alerting motorists to road- 
way boundaries by providing a visual, audible and sensory signal. 

Items enumerated under the general HTSUS heading of 6909 in- 
clude, inter alia, crucibles, laboratory dishes, combustion tubes, pumps, 
valves, vats, ceramic tubs, troughs, pots, and jars. Expl. Notes heading 
69.09. The unifying characteristics of items under this heading are ce- 
ramic composition and utility as an instrument or container to facilitate 
a “technical” process, whether it be a chemical experiment in a laborato- 
ry or storage and conveyance of an agricultural product 

The Webster and Oxford dictionaries define “technical” as “having 
special usu[ally] practical knowledge esplecially] of a mechanical or 
scientific subject(,]” Webster’s at 2,348 (def. 1a), and “appropriate or pe- 
culiar to, or characteristic of, a particular art, science, profession, or oc- 
cupation; also, of or pertaining to the mechanical arts and applied 
sciences generally,” 17 Oxford English Dict. at 703 (def. 3a). 

The pavement markers are stationary attachments to a roadway sur- 
face. While they are ceramic, they are not designed or used to facilitate 
any special mechanical or scientific process. For this reason, the mark- 
ers are not classifiable under this heading. 

5. Classification as “Other” in the Basket Provision: 

In a second alternative, plaintiff argues that the pavement markers 
should be classified as “Other ceramic articles * * * Other[,]” under 
6914.90.00, the catch-all basket provision for ceramic articles which are 
not porcelain or china. The Court notes that Customs has determined 
that 6-inch, round pavement markers which exceed 3.2 centimeters in 
height (as compared to 4-inch round or 4-inch-by-6-inch rectangular 
and elliptical markers) are classifiable under this basket provision. 

Classification of imported merchandise in a basket provision is ap- 
propriate only when there is no tariff category that covers the merchan- 
dise more specifically. Ruth F Sturm, 2 Customs Law & Administration 
§ 52.8 at 78 (3d ed. 1997) (citing Treas. Dec. 17,159 (1896) (G.A. 3476), 
reprinted in 1896 Synopsis of Decisions 425, 426. The pavement mark- 
ers are ceramic goods which fall within Chapter 69 of the HTSUS, but 
they do not meet the criteria for any of the provisions discussed above or 
any of the remaining, more specific provisions within the chapter. The 
Court therefore finds that they are properly classifiable under HTSUS 
6914.90.00. 


CONCLUSION 


The Court finds that Customs incorrectly classified the ceramic raised 
pavement markers under HTSUS 6908.90.00 and that the markers are 
properly classified under HTSUS 6914.90.00 as “Other ceramic articles 
* * * Other.” Judgment will be entered for the plaintiff. 
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NOTICE 


Pursuant to 28 U.S.C. § 2077(b), the Honorable Gregory W. Carman, 
Chief Judge of the United States Court of International Trade, has an- 
nounced the formation of a new Advisory Committee. The Committee is 
responsible for studying the rules of practice and internal operating pro- 
cedures of the court, and for reeommending amendments to the court’s 
Rules designed to improve practice before the court. 

Chief Judge Carman has appointed the following attorneys to serve as 
members of the Committee: 


CHAIRMAN 
William D. Outman, II 
Baker & McKenzie 
New York, NY 
MEMBERS 


1. Peter Jay Basking 
Customs and International Trade Bar Association 
Trial and Appellate Practice Committee 
c/o Sharretts, Paley, Carter & Blauvelt 
New York, NY 
Karen P. Binder 
U.S. Customs Service 
New York, NY 
Donald B. Carmeron, Jr. 
Kaye, Scholer, Fierman, Hayes & Handler 
Washington, DC 
David M. Cohen 
U.S. Department of Justice 
Washington, DC 
Joseph F. Donohue, Jr. 
Donohue and Donohue 
New York, NY 


Brian S. Goldstein 

Siegel, Mandell & Davidson 
New York, NY 

Wayne Jarvis 

Chicago, IL 

Alice A. Kipel 

Howrey & Simon 
Washington, DC 

Judith A. Lee 

Customs Law Committee 
American Bar Association 
c/o Gibson Dunn & Crutcher 
Washington, DC 
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Joseph I. Liebman 

U.S. Department of Justice 

New York, NY 

Elon A. Pollack 

Law Offices of Elon A. Pollack 

Los Angeles, CA 

Stephen J. Powell 

Import Administration 

U.S. Department of Commerce 
Washington, DC 

John A. Ragosta 

Dewey Ballantine 

Washington, DC 

Eric Salonen 

International Trade Committee 
American Bar Association 

c/o Stewart and Stewart 
Washington, DC 

David P Sanders 

International Trade Committee 
District of Columbia Bar ’ 
c/o LeBouef, Lamb, Greene & MacRae 
Washington, DC 

Valerie A. Slater 
Akin, Gump, Strauss, Hauer & Feld 
Washington, DC 

Terence P Stewart (Ex-officio) 
Stewart and Stewart 

Washington, DC 

James A. Toupin 

U.S. International Trade Commission 
Washington, DC 

Charles Owen Verrill, Jr. 

Wiley, Rein & Fielding 
Washington, DC 

Peter M. Zubrin 

General Motors Corporation 
Detroit, MI 


Minutes of Advisory Committee meetings, subcommittee reports, and 
reports and recommendations of the Committee are maintained and 
available for public inspection at the Office of the Clerk. 

Notice of a meeting of the Advisory Committee and a proposed agenda 
will be posted in the Clerk’s Office at least five (5) calendar days prior to 
the meeting. The inaugural meeting of the new Advisory Committee 
will take place on Thursday, June 4, 1998 at 10:00 am in the 8th Floor 
Conference Room at the United States Court of International Trade 
Courthouse, One Federal Plaza, New York, New York. 
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The public is welcome to attend a meeting of the Advisory Committee, 
on a space available basis and subject to closure of portions of the meet- 
ing in the discretion of the Chairman. 

Correspondence to the Advisory Committee should be sent to the 
Chairman as follows: 

William D. Outman, II, Esq. 

Chairman, U.S. Court of International Trade Advisory Committee 
U.S. Court of International Trade 

One Federal Plaza 

New York, NY 10278 

ATTN: Leo M. Gordon 


Dated: May 27, 1998. 


RAYMOND F. BURGHARDT 
Clerk of the Court. 
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